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CURRENT EVENTS. 





Ir seems that the United States Supreme 
Court, which for a long time has been behind 
with its docket, has of late made some 
progress toward catching up with the busi- 
ness. The chief justice of that court is re- 
ported to have said, that the cases on the 
docket are but two years and eight months 
behind as compared with three years, which 
heretofore has been the time. This is a step 
in advance at least. But the delay is still too 
great. The chief justice is also reported to 
have suggested that the business before the 
court would be expedited by the establish- 
ment of an intermediate appellate court, as 
proposed by the bill of Senator Davis. The 
chief justice says that a similar plan was 
tried in Illinois, and as a result in about two 
years the Supreme Court of the State was 
enabled to catch up with the business that had 
accumulated on its docket. 





Tue decision of the interstate commerce 
commission, in the case of Heard against the 
Georgia Railroad Company, will affect many 
railroads throughout the South. The com- 
plainant, a colored man, averred that ‘‘he 
was compelled to ride from Angusta to 
Atlanta in a second-class, dirty smoking and 
passenger coach, although he was traveling 
on a first-class ticket.’’ These averments 
having been proved to th2 satisfaction of the 
commission, it was held that the railroad com- 
pany had violated the law in that it did not 
provide cars for both white and colored 
passengers ‘‘equal in comforts, accommoda- 
tion and equipment without any discrimina- 
tion where the same price is charged,’’ and 
an order was issued to the company directing 
them in the future to furnish these accommo- 
dations to passengers, irrespective of color. 
If a railroad sells a colored man a first-class 
ticket, which carries with it certain privileges, 
it seems only fair that it should furnish him 
with all such privileges, regardless of race or 
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other conditions. Although, as the commis- 
sion stated, there are ‘‘occasionally embar- 
rassments and difficulties arising to carriers 
in the transportation of persons of different 
race, social peculiarities and characteristics,’’ 
we believe that the decision, in this case, will 
commend itself to all fair-minded men, irre- 
spective of political creed or opinion. The 
decision does not necessarily imply that the 
white and colored races must occupy the same 
cars, but merely directs that if separate cars 
be provided for each class there must be no 
distinction made in the comfort, accommoda- 
tion and equipments. The law, Federal and 
State, will not tolerate the doctrine any more 
in the transportation of persons than of prop- 
erty, that one class is to be favored by the 
carrier over another. 





——_ 


Tue United States District Court of Mary- 
land, in a similar case, where a colored man 
holding a first-class ticket on defendant’s 
steamboat claimed the right to eat at the table 
with white people, and sued the owners of the 
boat for damages in being forced to sit and 
eat at another table, ruled very properly that 
although the petitioner suffered some discom- 
fort and humiliation, he was not discriminated 
against in any manner which could be made 
the ground of a legal action. When public 
sentiment demands a separation of passen- 
gers, it must be gratified to some extent. 
While this sentiment prevails among the 
traveling public, although in some instances 
unreasonable and foolish, it cannot be said 
that the carrier must be compelled to sacrifice 
his business in order to combat it. Within 
reasonable limits the carrier must be allowed 
to manage his own affairs. 





Tue views of the commission in the Heard 
case on the subject of the duty required of 
carriers in the protection of its passengers 
against all disorderly conduct, and the special 
duty required of conductors of trains in that 
regard, are of interest and value, as contain- 
ing a clear succinct statement of the law 
pertaining to that duty. They cite Pitts- 
burg, Ft. W. & C. Ry. Co. v. Hinds, 53 Pa. 
St. 512; Pittsburg & Connellsville R. R. Co. 
v. Pillow, 76 Pa. St. 513, and New Orleans, 
St. L. & C. Ry. Co. v. Burk, 53 Miss. 200, 
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all of which establish the doctrine that the 
undoubted power which is vested in railroad 
officials to preserve peace and good order on 
their trains, and if necessary for this purpose 
to eject therefrom turbulent and disorderly 
persons, carries with it the absolute duty to 
exercise the power when called upon to do so 
in a proper case by the passengers; that a 
failure to discharge this duty stands, to some 
extent, upon the same footing as the omission 
to perform any other official duty, and upon 
the maxim, respondeat superior, renders the 
corporation liable. The commission holds 
that the sound rules of law laid down by these 
eminent courts, asserting as they do estab- 
lished principles of the common law as to the 
powers and duties of conductors and carriers, 
when taken in connection with the provisions 
of the act to regulate commerce, which forbid 
unjust discrimination, or undue prejudice or 
disadvantage to any person or persons while 
being transported as passengers, are of vital 
importance to all railway carriers engaged in 
interstate commerce and the conductors of 
their passenger trains, and give such passen- 
gers rights to equal protection against dis- 
orderly conduct which cannot be overlooked. 








NOTES OF RECENT DECISIONS. 





A FORCIBLE illustration of a contract void 
as against public policy is found in Wood- 
stock Iron Co. v. Richmond & D. Extension 
Co., 9S. C. Rep. 402, decided by the Su- 
preme Court of the United States. There an 
extension company which had a contract with 
a railroad company to locate and construct 
the road ‘‘by the nearest, cheapest, and most 
suitable route,’’ between two points, for 
$20,000 per mile, agreed to locate the road 
through the town of A in consideration of 
being paid a bunus by defendant. In locat- 
ing the road through A it was necessary to 
deflect the same from the nearest, cheapest, 
and most natural route a distance of five 
miles, at an additional cost of $100,000. It 
was held that the contract between the exten- 
sion compary and defendant, being an agree- 
ment by an employee to violate his obligation 
to his employer, was against public policy, 
and void. The court, Bradley and Miller 
JJ., dissenting, say : 

In the light of these facts, there can be but one an- 
swer given to the question presented respecting the 





contract between the iron company and the extension 
company, namely, that it was a void contract, immoral 
in its conception, and corrupting in its tendency. It 
was a contract by an employee of a railroad company 
with a third party, for a consideration to be received 
from that third party, to violate its engagement with 
its employer in the important business of locating and 
constructing a railroad, and instead of selecting the 
shortest, cheapest, and most suitable route, to locate 
the road by a longer route, and thus impose an unnec- 
essary and heavy burden upon its employer. The 
proposition of the iron company, which was accepted, 
was to pay the extension company for a breach of its 
duty. In plain language, it was nothing less than the 
offer of a bribe to the latter company to be faithless to 
its engagements, and to do with reference to the busi- 
ness in which it was engaged what would amount to 
little less than robbery of its employer. The transac- 
tion on the part of the iron company was none the less 
offensive because of the threats of the extension com- 
pany, made by its vice-president, who was also a di- 
rector and stockholder of the railroad company, that, 
if the land and money mentioned were not donated, it 
would cause the road to be located away from Anniston 
by the rival town of Oxford. The threats did not ex- 
cuse, much less justify, the offer. We have thus far 
considered the case as one only between private par- 
ties, where an employee has agreed, for a money con- 
sideration, to violate his obligation to his employer; 
but there are other circumstances which add to the 
offensiveness of the transaction. The business of the 
extension company was one in which the public was 
interested. Railroads are for many purposes public 
highways. They are constructed for the convenience 
of the public in the transportation of persons and 
property. In their construction without unnecessary 
length between designated points, in their having 
proper accomodations, and in their charges for trans- 
portation, the public is directly interested. Corpora- 
tions, it is true, formed for their construction, are 
private corporations, but, while their directors are 
required to look to the interests of their stock- 
holders, they must do soin subordination to and in 
connection with the public interests, which they are 
equally bound to respect and subserve. All arrange- 
ments, therefore, by which directors or stockholders 
or other persons may acquire gain, by inducing those 
corporations to disregard their dutiesto the public, 
are illegal, and lead to unfair dealing, and, thus being 
against public policy, will not be enforced by the 
courts. In this case the extension company, to which 
the duty of locating and constructing the railroad be- 
tween its termini was intrusted,in agreeing, for a 
consideration offered by a third party, to disregard that 
duty, and locate and construct the road by a longer 
route than was required, not only committed a wrong 
upon the railroad company by thus imposing unnec- 
essary burdens upon it, to meet which larger charges 
for transportation might be called for, but also a wrong 
upon the public. The case of Fuller v. Dame, 18 Pick. 
472, is instructive on this head. * * * The case 
before us is much stronger than the one thus decided 
by the Supreme Judicial Court of Massachusetts. 
There the contract was held invalid because made with 
a stockholder of the company, by which he promised, 
for a pecuniary, consideration, to endeavor to procure 
the company to locate one of its deposs at a particular 
place in the city. Here the contract was with an em- 
ployee ofthe company to induce it to disregard its 
obligations, and the principal person making that 
contract on the part of the employee was a director 
and stockholder of the company which was to be thus 
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seriously affected. The principle, which is so clearly 
and forcibly stated in Fuller v. Dame, has been applied 
in numerous instances by the highest courts of differ- 
ent States, to avoid contracts made to influence rail- 
road companies in selecting their routes and locating 
their depots and stations, by donations of land and 
money to some of its directors or stockholders or 
agents. Bestor v. Wathen, 60 Ill. 138. The doctrine 
of this case was approved by the Supreme Court of 
Illinois in Linder v. Carpenter, 62 Ill. 309, and in Rail- 
road Co. v. Mathers, 71 Ill. 592. Holladay v. Patterson, 
decided by the Supreme Court of Oregon (5 Or. 177), 
is alsoin harmony with Fuller v. Dame and Bestor v. 
Wathen, the court following a similar course of rea- 
soning to that adopted in those cases. That doctrine 
and reasoning are also often applied where the reward 
or money consideration for taking a particular route 
or establishing a station or depot at a particular place 
is offered directly to the railroad company instead of 
to its directors, stockholders, or agents. But we do 
not refer to them, because there are exceptions or 
qualifications in the application of the doctrine in such 
cases requiring explanation, as where a subscription 
is conditioned upon the adoption of a particular route, 
or the construction of a station or depot at a particular 
place. Railroad Co. v. Seely, 45 Mo. 212; Bank v. 
Ayres, 12 Wis. 570; Plank-Road Co. v. Payne, 15 N. 
Y. 583. There is no exception in any decision called 
to our attention as to the character ofa contract, when, 
for a pecuniary consideration, directors, stockholders, 
or agents of a company undertake to influence its con- 
duct in these matters. Indeed, the lawis general that 
agreement upon pecuniary considerations, or the 
promise of them, to influence the conduct of officers 
charged with duties affecting the public interest, or 
with duties of a fiduciary character to private parties, 
are against the true policy of the State, which is to se- 
cure fidelity in the discharge of all such duties. 
Agreements of that character introduce mercenary 
considerations to control the conduct of parties, instead 
of considerations arising from the nature of their 
duties, and the most efficient way of discharging them. 
They are therefore necessarily corrupt in their ten- 
dencies. As we saidin Tool Co. v. Norris, 2 Wall. 48, 
*‘that all agreements for pecuniary considerations to 
control the business operations of the government, or 
the regular administration of justice, or the appoint- 
ments of public offices, or the ordinary course of leg- 
islation, are void as against public policy, without 
reference to the question whether improper means are 
contemplated or used in their execution,’”’ so we say 
of agreements like the one in this case. They are 
against public policy, because of their corrupt ten- 
dency, whether lawful or unlawful means are contem- 
plated or used in carrying them into execution. ‘The 
law,’’ as said in that case, “looks to the general ten- 
dency of such agreements, and it closes the door to 
temptation by refusing them recognition in any of the 
courts of the country.” Oscanyan v. Arms Co., 103 U. 
8. 261. 


Tue effect of the alteration of a note was 
considered by the Supreme Court of New 
Mexico in Ruby v. Talbott, 21 Pac. Rep. 72. 
There a note was executed to the plaintiff, 
who, being dissatisfied with its form, returned 
it to the maker for the purpose of having him 
execute a different note; and the plaintiff 
alleged that, without his knowledge or con- 





sent, the maker, in good faith, with the in- 
tention of carrying out plaintiff’s wishes, in- 
stead of executing a new note, altered the old 
one, by substituting a different amount, date, 
and rate of interest. It was held that an in- 
dorser who had not consented to such altera- 
tion was discharged by it, and that a petition 
in equity to have the note restored to its 
original form was properly dismissed, as to 
such indorser. Long, C. J., dissented in a 
very exhaustive opinion, taking the position 
that the alteration did not invalidate plaintiff’s 
rights on the original note. The court says: 


In Lubbering v. Kohlbrecher, 22 Mo.; the court held 
that where material alteration is made in a promissory 
note by one unauthorized by and without the knowl- 
edge or consent of the owner of such note, the note is 
not thereby avoided as against such owner.” The 
words “‘with interest from date,”? were added to the 
note after its execution. In Evants v. Strode, 11 Ohio, 
480, the court said: “Where an instrument, by a mis- 
take of the parties as to the legal effect of the terms 
used, fails to carry out their intention, relief may be 
afforded in equity;” and that “a mistake of law may 
be corrected in equity.” In Langenberger v. Kroeger, 
48 Cal. 147, the court held: “If a person who has no 
authority to do so,and whois not the agent for the 
payee for that purpose, writes across the face of a 
draft payable generally in money the words ‘payable 
in United States gold coin,’ it is not such an alteration 
of the draft as vitiates it.”” So, in the case of Bank vy. 
Emerson, 10 Paige, 359. Counsel for Talbott, the ap- 
pellee, contends that as the alteration of the note was 
made by one of the makers and the agent of the ap- 
pellant, without the knowledge or consent of the ap- 
pellee, it operated to discharge him from liability on 
the note. The case of Wood v. Steele, 6 Wall. 80, was 
an action upon a promissory note made by Steele and 
Newson, bearing date October 11, 1858, payable to their 
own order, one year from date, and indorsed by them 
to Wood, the plaintiff. It appeared on the face of the 
note that ‘‘September’’ had been stricken out, and 
“October llth” substituted as the date. The court 
said: “It was a rule of the common law, as far back 
as the reign of Edward III., that a rasurein a deed 
avoids it. The effect of alterations in deeds was con- 
sidered in Pigot’s Case, 11 Coke, 27, and most of the 
authorities upon the subject down to that time were 
referred to. In Master v. Miller,4 Term R. 320, the 
subject was elaborately examined with reference to 
commercial paper. It was held that the established 
rules apply to that class of securities as well as to 
deeds. It is now settled in both English and American 
jurisprudence that a material alteration in any com- 
mercial paper, without the consent of the party sought 
to be charged, extinguishes his liability. * * * The 
alteration of the date, whether it hasten or delay the 
time of payment, has been uniformly held to be mate- 
rial. The fact in this case that thealteration was made 
before the note passed from the hands of Newson can- 
not affect the result. He had no authority to change 
the date. The grounds of the discharge in such cases 
are obvious. The agreement is no longer the one into 
which the defendant entered. Its identity is changed. 
Another is substituted without his consent, and by a 
party who had no authority to consent for him. There 
is no longer the necessary concurrence of minds. * * 
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* To prevent and punish such tampering, the law 
does not permit the plaintiff to fall back upon the 
contract as it was originally. Jn pursuance ofa stern 
but wise policy, it annuls the instrument as to the 
party sought to be wronged. * * * The rules, that 
where one of two innocent persons must suffer, he 
who has put it in the power of another to do the wrong 
must suffer the loss. * * * The defendant could no 
more have prevented the alteration than he could have 
prevented a complete fabrication, and he had as little 
reason to anticipate one as the other. The law regards 
the security after it is altered as an entire forgery 
with respect to the parties who have not consented, 
and,so faras they are concerned, deals with it ac- 
cordingly,”’—referring to the following cases: Good- 
man vy. Eastman, 4 N. H. 456; Waterman v. Vose, 43 
Me. 504; Outhwaite v. Luntley, 4 Camp. 180; Bank v. 
Russel, 3 Yeates, 391; Mitchell v. Ringgold, 3 Har. & 
J. 159; Stephens v. Graham,7 Serg. & R. 509; Miller 
v. Gilleland, 19 Pa. St. 119; Heffner v. Wenrich, 32 Pa. 
St. 423; Stout v. Cloud, 5 Litt. 207; Lisle v. Rogers, 18 
B. Mon. 529. Story, in his Equity Jurisprudence (vol- 
ume 1, § 138), says: “It isa matter of regret that, in 
the present state of the law, it is not practicable to 
present in any more definite form the doctrine respect- 
ing the effect of mistakes of law, or to clear the subject 
from some obscurities and uncertainties which still 
surround it. But it may be safely affirmed upon the 
highest authority, as well as established doctrine, that 
a mere naked mistake of law, unattended with any 
such special circumstances as have been above sug- 
gested, will furnish no ground tor the interposition of 
a court of equity; and the present disposition of courts 
of equity is to narrow, rather than to enlarge, the 
operation of exceptions.” Jd. §§ 110, 111; Story, Cont. 
§ 407. Though it may be difficult to reconcile these 
conflicting decisions, it is believed, on the weight of 
authority, that the alteration of the note was material; 
and being done by one of the makers and by John 
Borrodaile, or one of them, without the consent of 
Talbott, he was thereby discharged from liability on 
the note. 


Tue much disputed question as to the 
right of a real estate broker to his commis- 
sion, came before the Supreme Court of 
Kansas in Lockwood vy. Halsey, 21 Pac. Rep. 
98. The court, after stating the question in 
the case to be whether a real estate broker is 
an insurer of the title where an exchange 
of lands is made by him, says: 

In other words, did Lockwood contract or agree that 
the representations made by Graham or his agents in 
relation to the land were true, or does the law impose 
such a burden upon an agent? The rule seems to be 
well settled by authority and good reason that, to en- 
title a real estate agent to his commission in a sale or 
exchange of lands, it is only necessary for him to fur- 
nish a purchaser who is willing to purchase or exchange 
upon the terms and conditions agreed to or proposed 
by the seller. This would prima facie entitle the 
agent to receive a commission. Where such a propo- 
sition is not accepted by the owner of the land, then, 
before an agent can recover his commission, he must 
still further show that the purchaser he has found is 
willing and able to purchase or exchange upon the 
terms offered by the owner of the land. Hamlin vy. 
Schulte, 27 N. W. Rep. 303; Stewart v. Murray, 92 Ind. 
543; Moses v- Bierling. 31 N. Y. 462; Mooney v. Elder, 





56 N. Y. 238; Gillett ¥. Clorum, 7 Kan. 156; Short v. 
Millard, 68 Ill. 208; McGavock vy. Woodlief, 20 How. 
221; Gireman v. Meade, 13 Bush, 358; Redfield v. Tegg, 
38 N. Y. 212; Rees v. Spruance, 45 Ill. 308; Potvin v. 
Curran, 13 Neb. 303, 14 N. W. Rep. 400; Montgomery 
Emigrant Co., 47 Iowa, 91; Fraser v. Wyckoff, 63 N. 
Y. 445; Everhart v. Searle, 71 Pa. St. 256; Fisk v. He- 
naire, 9 Pac. Rep. 322. But where they are brought 
together in person or by correspondence, and the pur- 
chaser is accepted and the exchange is authorized, the 
principal at the time being in the possession of all the 
knowledge and facts known to the agent, and the 
whole transaction on the part of the agent is done in 
good faith, so far as the agent is -concerned the trans- 
action is completed, and he has fully earned his com- 
mission, although afterwards it may turn out that 
there is a defect in the title and quality or condition of 
the land. In this case Halsey accepted the trade, di- 
rected the exchange of papers with a full knowledge 
of all the facts possessed by Lockwood, and, applying 
the rule established by the authorities to these facts, 
we must conclude that the court erred in overruling 
the demurrer to the plaintiff’s evidence, as the evi- 
dence offered by the plaintiff discloses no cause of ac- 
tion. 


Concernine the liability of railroad com- 
panies for injuries to trespassers on their 
tracks, the Supreme Court of Missouri says, 
in Barker v. Hannibal & St. J. Ry. Co., 11 
S. W. Rep. 254, acase where deceased, a tres- 
passer, knowing that a train was due from 
behind him, but did not look in that direction, 
the train having given no signal, though the 
engineer could have seen plaintiff at a dis- 
tance of nearly 200 yards: 


Barker knew the train was due when he got upon 
the track. There was a tie train standing on the 
Wabash track at the time, and it seems probable that 
his attention was attracted to the men at work on the 
train. He was a little hard of hearing, but could hear 
ordinary conversations. The evidence tends to show 
that no signal was given by sounding a whistle or 
ringing a bell, and that the train, if ona level track, 
could have’been stopped in a distance of 100 yards. 
It does not appear within what distance it could have 
been stopped on this down grade. There can be no 
doubt but Barker was guilty of negligence in going 
upon the track, at a time when he knew the train was 
due, without looking or listening for it. Besides this, 
he got upon the track at a place other than a crossing, 
and was making a foot- path out of the railroad track, 
and that, too, at a place where the defendant was re- 
quired to and had fenced its road. In short, he was a 
trespasser, declared to be such by the statute law of 
this State. Section 809, Rev. St. 1879. Being a tres- 
passer, the company owed him no duty, except not to 
wantonly, willfully, or with gross negligence injure 
him. The company was not in duty bound to look out 
for him. Maher v. Railroad Co., 64 Mo. 267; Hallihan 
v. Railroad Co., 71 Mo. 114; Maloy v. Railroad .Co., 84 
Mo. 270; Rine v. Railroad Co., 88 Mo. 392; Williams v. 
Railroad Co.,9 S. W. Rep. 573; Langan v. Railroad 
Co., 72 Mo. 394; Comly v. Railroad Co.,12 Ati. Rep. 
496. Some of the authorities just cited and many 
others show that though a person is a trespasser on a 
railroad track, still, if such person is in a dangerous 
position to the knowledge of the servants of the rail- 
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road company, then it becomes their duty to use all 
reasonable efforts within their power and at their 
command to avoid injuring such person thus in the 
wrong. Shear. & R. Neg. § 36. But this duty on the 
part of the defendant’s servants only arises when and 
after the perilous position of the person is discovered. 
Now, in this case, there is no evidence whatever of a 
wanton or willful injury; nor is there any evidence 
tending to show that the engineer saw the deceased on 
the track in time to have avoided the calamity. The 
fact that no signal was given tends to show that the 
deceased was not seen by the engineer, in the absence 
of any other evidence. But the argument is made on 
behalf of the plaintiff that if the engineer was at his 
post of duty, and on the lookout, he could have seen 
the deceased, and if he was not, then he was guilty of 
negligence. The answer to all this is that the company 
owed the deceased no duty to be on the watch for him. 
As to passengers, it was of course the duty of the en- 
gineer to see that he had a clear track, but the defend- 
ant owed no such a duty to the deceased. As to him 
there was no breach of duty for a simple failure to 
discover him in the commission of a trespass. As 
stated by a reliable text-writer, the general duty of a 
railroad company to run its trains with care becomes a 
particular duty to no one until he isin a position to 
have aright to complain of neglect. Cooley, Torts, 
660. Ray, C. J. & Barclay, J., dissent. 


Tue power of a court of chancery to enjoin 
the governor of a State from issuing a certifi- 
cate of election to congress to an applicant, 
and to compel him to deliver a certificate al- 
ready issued to complainant, was denied by 
the Supreme Court of Tennessee in Bates v. 
Taylor, 11S. W. Rep. 266. It was held that 
the issuance of such commission or certificate, 
whether called a ministerial or an executive 
duty, is an official action, whose performance 
can be neither coerced nor restrained by the 


courts. The court says: 

An attempt on the part of the courts to control his 
action under the statute would be an invasion by one 
department of the government of the rights of another 
department, and, for that reason, a violation of the 
constitution. It is well settled by all the authorities 
that mandamus will not lie to compel the governor of 
a State to perform duties of a purely executive or 
political nature, involving the exercise of official judg- 
ment and discretion, but the decisions are wide apart 
as to the power of the courts to compel him to dis- 
charge those duties which, as to other officials, are 
called ministerial. The courts of Ohio, Alabama, Cal- 
ifornia, Maryland, and North Carolina are together in 
holding that the governor may be required by man- 
damus to perform duties of the latter class, while tie 
courts of Arkansas, Georgia, Illinois, Louisiana, Maine, 
Minnesota, Missouri, New Jersey, and Rhode Island 
have uniformily held the contrary, upon the ground 
that the powers of goverment in the States are distrib- 
uted among three deparmenis, which under the organic 
law are to be and remain independent of each other. 
High, Extr. Rem. §§ 118-121. This author cites the 
cases from the different States mentioned. We have 
examined them, and also a very instructive case from 
Michigan (Sutherland v. Governor, 29 Mich. 321), 
which is in accord with those from the States last men- 
tioned, and we are fully persuaded not only that the 





weight of authority, but also the weight of reason, is 
against the power of the courts to coerce the chief 
executive of a State into the performance of any ofticial 
duty. * * * Wedonot think the decisions of the 
Supreme Court of the United States stand in the way 
of the conclusion we have reached, though the federal 
courts have, in several instances, taken jurisdiction of 
proceedings against the governors of certain States, 
and put them under restraint by injunction. Davis 
v. Gray, 16 Wall. 208; Rolston v. Commissioners, 120 
U. 8. 391. Now the most that can be said of these cases 
is that they show the jurisdiction of the federal courts 
to restrain the governor of a State from doing a wrong- 
ful act to the injury of individual rights. It is noteven 
intimated in any one of them thatthe State courts have 
any such jurisdiction. There is a wide difference be- 
tween the relation of the federal judiciary and the 
State judiciary to the governor of the State, and be- 
cause of that difference the federal decisions referred 
to are not at all in point in this case. A State’s judi- 
ciary sustains the same relation to its governor that 
the federal judiciary does to the president of the United 
States; and as a State court, by reason of that relation, 
has no jurisdiction to coerce or restrain the governor 
with respect to his official duties, so the federal courts, 
for the same reason, have no power to interfere with 
the official acts of the president. State v. Johnson, 4 
Wall. 499. 


Tue validity of a deed of land to a cor- 
poration not in existence, was considered by 
the Supreme Court of West Virginia in Spring 
Garden Bank v. Hulings Lumber Co., 9S. E. 
Rep..243. There, after the corporators had 
signed an agreement to become a corporation 
and before the charter was obtained, a deed 
conveying land to such corporation was signed, 
acknowledged and delivered to a third party, 
with directions to retain it until the corpora- 
tion was organized. It was held that the deed 
operated as a valid conveyance to the cor- 


poration. The court says: 

The important question, however, in this cause, is 
whether or not the aforesad deed from Marcus Hul- 
ings and wife to the Hulings Lumber Company is void 
and ineffectual for the want ofa grantee. It is ad- 
mitted that a grant in presenti to a person not in esse 
at the time the deed is delivered would be inopera- 
tive; and, likewise, a deed to a corporation never 
created or organized would be void. Hulick v. Scovil, 
4 Gilman, 191; Harriman y. Southam, 16 Ind. 190; 
Russell v. Topping, 5 Macl. 202. These cases and 
others of the same character fully sustain the doctrine 
that a deed to a corporation not in existence, or to one 
incapable by its charter of holding real estate, or tu a 
person notin esse at the time of the delivery of the 
deed, is void; but I have been unable to find any case 
in which it has been decided that a deed made to a 
corporation having a potential existence at the date of 
the deed, and which had obtained its charter and com- 
pleted its organization at the time the deed was deliv- 
ered to it, was void or ineffectual as a conveyance to 
the corporation. On the contrary,in Wharf Co. v. 
Judd, 108 Mass. 224, the court held that a deed con- 
veying land te a corporation, dated after the date of 
its charter and before its organization, was a valid 
conveyance. Bank v. Bellis, 10 Cush. 276; Ward v. 
Lewis, 4 Pick. 518; Bank v. Dandridge, 12 Wheat. 64. 
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THE ASSIGNABILITY OF PERSONAL 
CONTRACTS. 





The question of the right of the assignee of 
a contract to demand and enforce the per- 
formance to himself of the covenants and 
conditions which the other party to the con- 
tract originally made with the assignor, is one 
of no little importance and difficulty. 

The general principle is well settled that 
‘‘every one has aright to select and deter- 
_ mine with whom he will contract, and cannot 
have another person thrust upon him without 
his consent. Inthe familiar phrase of Lord 
Denman, ‘you have the right to the benefit 
you anticipate from the character, credit and 
substance of the party with whom you con- 
tract.’ ’’! 

Well settled as this principle is, however, 
the courts have experienced great difficulty 
in determining the class of cases to which it 
is properly to be applied, for, notwithstanding 
the rule of the common law—of which the 
principle above referred to is but another 
form of statement—that choses in action are 
not assignable,” the tendency of courts of law 
and legislatures in modern times, following 
the lead of the courts of equity, has been to 


remove the disabilities which limited the free | 


assignment and enforcement of contracts.’ 

Mr. Justice Gray, of the Supreme Court 
of the United States, in a recent case,‘ from 
which the foregoing statement of the principle 
was selected, has divided the casea which in- 
volve the topic under discussion into four 
classes, as follows: 

‘*First. Cases of agreements to sell and 
deliver goods for a fixed price, payable in 
cash on delivery, in which the owner would 
receive the price at the time of parting with 
his property, nothing further would remain 
to be done by the purchaser, and the rights 
of the seller could not be affected by the 
question whether the price was paid by the 
person with whom he originally contracted, or 
by an assignee.* 

1Mr. Justice Gray in Arkansas Smelting Co. v. 
Belden Mining Co. 127 U. S. 379, citing Humble v. 
Hunter, 12 Q. B. 310, 317; Winchester v. Howard, 97 
Mass. 303, 305, s. c., 93 Am. Dec. 93; Boston Ice Co. v. 
Potter, 123 Mass. 28, s.c., 25 Am. Rep.9; King v. 
Batterson, 13 R.I. 117, 120,s. c., 43 Am. Rep. 13; 
Lansden v. McCarthy, 45 Mo. 106. 

2 Coke Lit. 266a. 
3 See 1 Parsons Cont. 224-226. 


4 Arkansas Smelting Co. v. Belden Mining Co. 127 
U. S. 379. 





‘*Second. Cases upon the question how far 
executors succeed to rights and liabilities 
under a contract of their testator.® 

‘Third. Cases of assignment by contractors 
for public works, in which the contracts, and 
the statutes under which they were made, 
were held to permit all persons to bid for the 
contracts, and to execute them through third 
persons.’ 

‘*Fourth. Other cases of contracts assigned 
by the party who was to do certain work— 
not by the party who was to pay for it—and 
in which the question was whether the work 
was of such a nature that it was intended to 
be performed by the original contractor 
only.’’ § 

To these may be added two other classes 
of cases, resting upon analogous principles, 
and involving: 

Fifth. The right of an undisclosed prin- 
cipal to enforce performance of contracts 
made with his agent as the ostensible prin- 
cipal.’ 

Sixth. The right of one, who has con- 
tracted as an agent, to enforce performance 
of the contract to himself as being, in fact, 
the principal.’° 

The questions arising under the fifth and 
sixth subdivisions have been considered in a 
recent work on Agency" and will not be dis- 
cussed in this paper. The second and third 
classes of cases will also be omitted, and an 
attempt will be here made to throw some 


5 Citing Sears v. Conover, 3 Keyes, 113, and 4 Abbott 
N. Y. App. 179; Tyler v. Barrows, 6 Robt. (N. Y.) 104. 

6 Citing Hambly v. Trott. Cowp, 371,375; Wentworth 
v. Cock, 10 Ad. & El. 42, and 2 Per. & Day. 251; Wil- 
liams on Executors (7th ed.) 1723-1725, ‘‘Assignment 
by operation of law” proceeds the learned judge, 
‘‘as in the case of an executor, is quite different from 
assignment by act of the party; and the one might be 
held to have been in the contemplation of the parties 
to this contract although the other was not. A lease, 
for instance, even if containing an express covenant 
against assignment by the lessee, passes to his execu- 
tor. Anditis by no means clear thatan executor 
would be bound to perform, or would be entitled to 
the benefit of, such a contract as that now in question, 
Dickinson v. Calahan, 19 Penn. St. 227.” 

7 Citing Taylor v. Palmer, 31 Cal. 240, 247; St. Louis 
v. Clemens, 42 Mo. 69; Philadelphia v. Lockhardt, 73 
Penn. St. 211; Devlin v. New York, 63 N. Y. 8. This 
case contains a full discussion of the general question. 

8 Citing Robson v. Drummond, 2 B. & Ad. 303; 
British Wagon Co. v. Lea, 5 Q. B. Div. 149, s. c., 29 
Eng. Rep. (Moak.) 236; Parsons v. Woodward, 2 Zabr. 
(N. J.) 196. 

%See Mechem on Agency, §§ 769-774. 

10 See Id. § 760. 

11 Mechem on Agency, ubi supra. 
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light upon the questions involved in cases of 
the first and fourth classes. The writer deems 
that this can best be done by a brief review 
of the cases—not numerous—falling under 
these respective classes. 

1. Contracts which are not Assignable. — 
Robson v. Drummond,” is one of the oldest 
and leading cases upon this subject. In this 
case a carriage had been hired by the de- 
fendant of one Sharpe, a coachmaker, for five 
years, at a yearly rent payable in advance, 
Sharpe agreeing to keep the carriage in repair 
and to paint it once a year. Robson was 
then a partner in business with Sharpe, but 
the defendant did not know it. After three 
years Sharpe retired, making over all inter- 
ests in the business and property in the goods 
to Robson, who brought an action to enforce 
defendant’s performance of the contract. It 
was held, however, that he had no right of 
action, Lord Tenterden basing his judgment 
on the ground that ‘‘the defendant might 
have been induced to enter into the contract 
by reason of the personal confidence which 
he reposed in Sharpe, and therefore might 
have agreed to pay money in advance, for 
which reason the defendant hada right to 
object to its being performed by any other 
person.’’ Littledale and Parke, JJ., put 
their judgment also upon the additional 
ground that the defendant had a right to the 
personal services of Sharpe, and to the ben- 
efit of his judgment and taste, to the end of 
the contract. 

The principle upon which this case rests 
was said by Cockburn, C. J., ina later case," 
to be ‘‘that where a person contracts with 
another to do work or perform service, and 
it can be inferred that the person employed 
has been selected with reference to his indi- 
vidual skill, competency, or other personal 
qualification, the inability or unwillingness of 
the party so employed to execute the work or 
perform the service is a sufficient answer to 
any demand bya stranger to the original 
contract of the performance of it by the other 
party, and entitles the latter to treat the con- 
tract as at an end, notwithstanding that the 
person tendered to take the place of the con- 
tracting party may be equally well qualified 
to do the service. Personal performance is, 


122 B. & Ad. 303. 
13 British Wagon Co. y. Lea, 5 Q. B. Div. 149, 29 
Eng. Rep. 236. 





in such a case, of the essence of the contract, 
which, consequently, cannot in its absence 
be enforced against an unwilling party.’’ 
But the same judge expressed the opinion 
that, in the case referred to, the principle 
had been pushed ‘‘to the utmost length to 
which it can be carried, as it is difficult to see 
how in repairing a carriage when necessary, 
or painting it once a year, preference would 
be given to one coachmaker over another.’’ 

Humble v. Hunter’ followed and approved 
Rebson v. Drummond. There Humble and 
Hunter had entered into a charter-party, the 
former describing himself as the owner of the 
ship. Humble’s mother brought an action 
upon the agreement and offered to show that 
she was in fact the owner and that the son 
was but her agent in the transaction, but the 
court held that as the defendant had con- 
tracted with the son expressly as being the 
owner of the ship, he could not be held to 
answer to another. 

Boulton v. Jones, furnishes another illus- 
tration of the same principle. There the de- 
fendants, who had been in the habit of deal- 
ing with B, senta written order for goods 
directed to B. The plaintiff, who on the 
same day had bought B’s business, filled the 
order without giving the defendants any 
notice that the goods were not supplied by B. 
Upon the plaintiff’s rendering his account, to 
defendants, they disclaimed any transactions 
with him and he brought an action for the 
price of the goods, but was held not to be 
entitled to recover. Martin, B, said: ‘‘This 
is not a case of principal and agent. If 
there was any contract at all, it was not with 
the plaintiff. Ifa man goes toa shop and 
makes a contract intending it to be with one 
particular person, no other person can con- 
vert that into a contract with him.’’ 

Lansden v. McCarthy," is to the same ef- 
fect. There defendant had entered into a 
contract with B & K, to supply their hotel 
with meat for the period of one year at a cer- 
tain rate per pound, payment to be made at 
the expiration of each month for the meat 
furnished during that month. During the 
year B & K sold out to plaintiff, and assigned 
to him their meat contract with defendant. 
Plaintiff notified defendant of the assignment 


1412 Q. B. 310, (12 Ad. & El. N.S.) 
152 Hurl. & Nor. 564. 
16 45 Mo. 106, citing Robson v. Drummond, supra. 
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and demanded the further performance of 
the contract to himself, offering upon his part 
to perform all of the covenants of his as- 
signors. The defendant refused to continue 
to furnish the meat and the plaintiff brought 
an action against him, but was not permitted 
to recover. ‘‘The defendant,’’ said the court, 
‘‘may have been willing to deliver his meats 
in advance of payment by reason of the con- 
fidence he reposed in the credit and solvency 
of the parties with whom he originally con- 
tracted. The readiness and offer of the 
plaintiffs to pledge themselves to a faithful 
performance of the stipulations of the con- 
tract obligatory upon their assignors, is not 
to the purpose. It does not meet the ex- 
igency of the case. The question presented 
was one of personal trust and confidence, 
which it was the right of the defendant to 
decide for himself.’’ 

Boston Ice Co. v. Potter,” furnishes an- 
other illustration. Here the defendant had 
made a contract with the Citizens’ Ice Co. to 
supply him with ice. Without his knowledge, 
the Citizens’ Ice Co. sold its business to the 
plaintiff with the privilege of supplying ice to 
all its customers, and the plaintiff furnished 
ice to the defendant’s house for more than a 
year before he was notified of the change. 
Defendant had formerly purchased ice of the 
plaintiff company, but had been dissatisfied 
with its performance and had terminated his 
contract with the plaintiff at the time of 
making the contract with the Citizens’ Ice 
Co. Plaintiff sued to recover for the ice so 
furnished, but it was held that it had nocause 
of action. Endicott, J., said: ‘‘A party has 
a right to select and determine with whom he 
will contract, and cannot have another person 
thrust upon him without his consent. It may 
be of importance to him who performs the 
contract, as when he contracts with another 
to paint a picture, or write a book, or furnish 
articles of a particular kind, or when he re- 
lies upon the character or quality of an indi- 
vidual, or has, as in this case, reasons why 
he does not wish to deal with a particular 
party. In all these cases, as he may contract 
with whom he pleases, the sufficiency of his 
reasons for so doing cannot be inquired into. 
If the defendaat, before receiving the ice, or 
during its delivery, had received notice of the 
change, and that the Citizens’ Ice Company 


17 123 Mass. 28, 25 Am. Rep. 9. 





could no longer perform its contract with 
him, it would then have been his undoubted 
right to have rescinded the contract and to de- 
cline to have it executed by the plaintiff. But 
this he was unable to do, because the plaintiff 
failed to inform him of that which he had a 
right to know.'* If he had received notice 
and continued to take the ice as delivered, a 
contract would be implied.’”’ ” 

King v. Batterson” is to the same effect. 
There Batterson had guaranteed the payment 
by one Haley for such goods as the latter 
should procure of Horton, for use upon a 
certain undertaking. King furnished the 
goods, instead of Horton, and sued Batterson 
upon his guaranty of payment, but it was 
held that neither as an assignee nor as an 
undisclosed principal could he maintain the 
action. Potter, J., said: ‘‘When a contract 
is for the purchase of goods, and the quality 
and quantity of the goods and the price are 
defined, no injury might result, and in such 
cases it might be within the contemplation of 
the parties that the work, e. g., repairing 
wagons, should be, or from the known situa- 
tion of the party must be, done by subcon- 
tract. See British Wagon Co. v. Lea.”* But 
when the contract is such as to imply peculiar 
confidence in the honesty, pecuniary ability, 
knowledge, or skill of the person to whom a 
guaranty is addressed, there is good reason 
for holding it to be strictly personal, unless 
its language implies the contrary.”’ 

Arkansas Smelting Co. v. Belden Mining 
Co.,” furnishes the latest illustration of the 
rule. In this case, defendant had contracted 
with Billing & Eilers to furnish to them at 
their smelting works, ten thousand tons of 
lead ore in certain amounts daily, upon the 
understanding that the ore should, upon de- 
livery, become the property of Billing & 
Eilers, and should afterwards be paid for at 
current New York quotations, in one hundred 
ton lots, according to an assay of each lot, 
with a further provision for arbitration in 
case the parties could not agree upon the 


18 Citing Orcutt v. Nelson, 1 Gray (Mass.), 536, 542; 
Winchester v. Howard, 97 Mass. 303, s. c.,93 Am. Dec. 
93; Hardman y. Booth, 1 H. & C. 803; Humble v. 
Hunter, 12 Q. B. 310; Robson v. Drummond, 2 B. & 
Ad. 303. 

19 Citing Mudge v. Oliver, 1 Allen (Mass.), 74; Orcutt 
v. Nelson, supra; Mitchell v. Lapage, Holt’s N. P. 253. 

213 R. I. 117, 43 Am. Rep. 18. 

21 Supra. 

22 127 U.S. 379. 
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assay. After part of the ore had been deliv- 
ered, Billing & Eilers dissolved partnership 
and all rights in the business and in the con- 
tract for ore were transferred to Billing and 
defendant continued after notice of the dis- 
solution to furnish ore to him under the con- 
tract. Soon afterwards, and while nearly 
nine thousand tons remained undelivered, 
Billing sold all of his interest in the works 
and the ore contract to the plaintiff company, 
of which sale defendant had notice. There- 
upon, defendant ceased to deliver ore under 
the contract and gave plaintiff notice that it 
considered the contract cancelled and an- 
nulled. Plaintiff, alleging its ability and 
willingness to carry out the contract on its 
part, brought an action for damages. The 
circuit court sustained a demurrer to the 
complaint, and, upon appeal to the United 
States Supreme Court, the judgment was 
affirmed. ‘‘During the time that must elapse 
between the delivery of the ore and the as- 
certainment and payment of the price,’’ said 
Mr. Justice Gray, ‘‘the defendant had no se- 
curity for its payment, except in the character 
and solvency of Billing & Eilers. The de- 
fendant, therefore, could not be compelled to 
accept the liability of any other person or 
corporation as a substitute for the liability of 
those with whom it had contracted. 


The fact that upon the dissolution of the 
firm of Billing & Eilers, and the transfer by 
Eilers to Billing of this contract, together 
with the smelting works and business of the 
partnership, the defendant continued to de- 
liver ore to Billing according to the contract, 
did not oblige the defendant to deliver ore to 
a stranger, to whom Billing had undertaken, 
without the defendant’s consent, to assign 
the contract. The change ina partnership 
by the coming in or the withdrawal of a part- 
ner might perhaps be held to be within the 
contemplation of the parties originally con- 
tracting; but, however that may be, an as- 
sent to such a change in the one party cannot 
estop the other to deny the validity of a sub- 
sequent assignment of the whole contract to 
a stranger. The techical rule of law, recog- 
nized in Murray v. Harway,” cited for the 
plaintiff, by which a lessee’s express cove- 
nant not to assign has been held to be wholly 
determined by one assignment with the 


23 56 N. Y. 337. 





lessor’s consent, has no application to this 
case.”’ 

Certain other contracts are so obviously 
personal in their nature as to lie beyond the 
range of reasonable controversy. Of this 
nature are contracts for the rendition of per- 
sonal services, as to serve as a farm-baliff,* 
or as an actor ;* contracts of apprenticeship ;* 
contracts to enter into partnership ;” con- 
tracts to render support,” and the like, which 
do not require extended discussion. 

2. Contracts which are Assignable.—It is 
not, of course. the purpose here to discuss 
the general question of the assignability of 
contracts, but simply to notice a few, lying 
along the line of the present inquiry, which 
have been held to be assignable. 

British Wagon Co. v. Lea” furnishes an 
excellent illustration of the cases of this class. 
Here the Parkgate Wagon Co. had let to the 
defendants, who were coal merchants, certain 
railway wagons for a period of seven years at 
a certain yearly rent payable in quarterly 
installments. By the agreement, the wagon 
company was to keep the wagons in repair. 
In the same year the Parkgate Wagon Co. 
went into liquidation, and all ofits assets, 
including the contract with defendants, were 
turned over to the British Wagon Co. which 
agreed to perform all of the undertakings of 
the Parkgate Co. The defendants thereupon 
took the position that the Parkgate Co., by 
going into liquidation and assigning the con- 
tracts, had incapacitated itself from perform- 
ing the contract; that there was no privity 
between themselves and the British Co., and 
that therefore they were no longer bound. 

But the court of Queen’s bench, while rec- 
ognizing the principle of personal perform- 
ance as laid down by the cases referred to in 
the foregoing subdivision, held it to be inap- 
plicable to that case, ‘‘inasmuch as we cannot 
suppose that in stipulating for the repair of 


2% Farron v. Wilson, L. R. 4 C. Pl. 744. 

2% Hayes v. Willio, 4 Daly (N. Y.), 259. 

26 Davis v. Coburn, 8 Mass. 299; Handy v. Brown, 1 
Cranch (U. S. C. C.), 610; Stringfield v. Heiskell, 2 
Yerg. (Tenn.) 546; Nickerson v. Howard,19 Johns (N. 
Y.) 118; Castor v. Aicles, 1 Salk. 68; Coventry v. 
Woodhall, Hob. 134a; Hern v. Dryden, 11 Mod. 272; 
Boast v. Firth, L. R. 4 C. Pl. 1. 

2 Williamson v. Wilson, 1 Bland 418; Giliespie v. 
Hamilton, 3 Madd. 251; Bank v. Christie, 8 Cl. & F. 
214; Pearce v. Chamberlain, 2 Ves. Sr. 33. 

% Joslyn v. Parlin, 54 Vt. 670; Bethlehem v. Annis, 
40 N. H. 34, 77 Am. Dee. 700. 

25 Q. B. Div. 149, 29 Eng. Rep. 236. 
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these wagons by the company—a rough de- 
scription of work which ordinary workmen 
conversant with the business would be per- 
fectly able to execute—the defendants at- 
tached any importance to whether the repairs 
were done by the company or by any one 
with whom the company might enter into a 
subsidiary contract to do the work. All 
that the hirers, the defendants, cared for in 
this stipulation was that the wagons should 
be kept in repair; it was indifferent to them 
by whom the repairs should be done. Thus 
if, without going into liquidation, or assigning 
these contracts, the company had entered 
into a contract with any competent party to 
do the repairs, and so had procured them to 
be done, we cannot think this would have 
been a departure from the terms of the con- 
tract to keep the wagons in repair. While 
fully acquiescing in the general principle just 
referred to, we must take care not to push it 
beyond reasonable limits. And we cannot 
but think that, in applying the principle, the 
court of Queen’s bench in Robson v. Drum- 
mond,” went to the utmost length to which 
it can be carried, as it is difficult to see how 
in repairing a carriage when necessary, or 
painting it once a year, preference should be 
given to one coachmaker over another. Much 
work is contracted for, which it is known can 
only be executed by means of subcontracts ; 
much is contracted for as to which itis in- 
different to the party for whom itis to be 
done, whether it is done by the immediate 
party to the contract, or by some one on his 
behalf. In all these cases, the maxim Qui 
facit per aluim, facit per se applies.’’ 

In Parsons v. Woodward,” it appeared that 
Parsons had agreed to deliver to Woodward 
four thousand trees of a certain description, 
in the fall of the same year, and upon the 
ground where the same should grow, for 
which the latter agreed to pay a certain price. 
Before the time for performance, Parsons 
assigned his interest in the contract to one 
Hitchens who tendered the trees, but Wood- 
ward refused to receive them. The action 
was brought in Parson’s name to recover 
damages for the refusal to accept and pay. 
Among others, the objection was urged that 
the contract was not assignable, but the ob- 
jections were overruled and the plaintiff re- 


2B. & Ad. 303. 
81 2 Zabriskie (\. J.) 196. 


‘ you contract.’ 





covered. When this case was decided, how- 
ever (1849), none of the cases referred to in 
the foregoing subdivision, except Robson v. 
Drummond” had arisen, and the case seems. 
irreconcilable with some of the later ones. 

In the same line is Tyler v. Barrows,” 
where a contract for the delivery of a certain 
number of barrels of oil was held to be as- 
signable, so as to vest the assignee with the 
right to demand and receive the delivery; 
and a like ruling was made in Sears vy. Con- 
over, where the right to receive a crop of 
potatoes under a contract was held to be as- 
signable. 

Roorbach v. Dale,® involving the question 
of the assignability of contracts for carrying 
the mail, and Hornor v. Wood* involving an 
assignment of the right, under a contract, to 
convict labor, were decided in view of statu- 
tory provisions, which determined the result. 

3. Conclusions.—‘‘At the present day, no 
doubt,’’ says Mr. Justice Gray,’ ‘‘an agree- 
ment to pay money, or to deliver goods, may 
be assigned by the person to whom the money 
is to be paid or the goods are to be delivered, 
if there is nothing in the terms of the con- 
tract, whether by requiring something to be 
afterwards done by him, or by some other 
stipulation, which manifests the intention of 
the parties that it shall not be assignable.’” 

‘*But,’’ he proceeds in the language already 
quoted, ‘‘every one has a right to select and 
determine with whom he will contract, and 
cannot have another person thrust upon him 
without his consent. In the familiar phrase 
of Lord Denman, ‘you have the right to the 
benefit you anticipate from the character, 
credit and substance of the party with whom 
The rule upon this subject 
is well expressed in a recent En- 
glish treatise. ‘Rights arising out of contract 
cannot be transferred if they are coupled 
with liabilities, or if they involve a relation of 
personal confidence such that the party, 
whose agreement conferred those rights, must 
have intended them to be exercised only by 
him in whom he actually confided.’ ’’ * 

Fioyp R. Mecuem. 


* * 


22 B. & Ad. 303. 

33 6 Robt. (N. Y.) 104. 

%4 3 Keyes (N. Y.), 113, 8. c.4 Abb. App. Dee. 179. 

356 Johns. (N. Y.) Ch. 469. 

36 23 N. Y. 350. 

37 In Arkansas Smelting Co. v. Belden Mining Co. 
127 U. S. 379. 

38 Pollock on Contracts (4th ed.), 425. 

















XUM 


Vou. 28. 


THE CENTRAL LAW JOURNAL. 463 








CHATTEL MORTGAGE—POSSESSION BY MORT- 
GAGOR—WHEN FRAUDULENT. 


MURRAY V. McNEALY. 


Supreme Court of Alabama, February 28, 1889. 


A chattel mortgage is not invalid as against credit- 
ors, although it authorizes the mortgagor to continue 
in possession and sell the mortgaged goods, where it 
also provides that such sales shall be exclusively for 
the benefit of the mortgagee, and there is no evidence 
of actual fraud. 


SOMERVILLE, J., delivered the opinion of the 
court: 

The point chiefly discussed, both at the bar and 
in the brief of counsel, is the validity of the mort- 
gage executed by the defendants McNealy & 
Cureton to Davis and Son on November 18, 1887, 
transferring to the mortgagees a stock of mer- 
chandise then in the possession of the mortgagors 
for the purpose of securing a debt described in 
the instrument. As to the bona fides of this debt 
there is no serious controversy. Nor is any actual 
fraud established by the testimony which can in 
any way vitiate the transfer of the goods. It is 
contended that the mortgage is rendered fraudu- 
lent on its face by the provision contained in it 
authorizing the mortgagors, McNealy & Cureton, 
to continue the sale of the goods, although it is 
expressly stipulated that such sale shall be exclu- 
sively for the benefit of the mortgagees. It is 
provided that ‘‘all moneys arising from the sales 
of said goods”’ shall eo instanti be the property of 
the mortgagees, and shall be paid over to them at 
the end of each week, or oftener if required, and 
shall go as credits on the mortgage debt, the 
mortgagors expressly agreeing that all such sales 
‘*shall be for and on account”’ of said mortgagees. 
If any of the goods are sold on a credit, the ac- 
counts are also to pass to the mortgagees as their 
property, and be credited as so many payments on 
the mortgage debt. ‘The law day is fixed on 
February 1, 1888, the day the secured debt fell 
due. There is no clause anywhere contained in 
the mortgage which can be construed, expressly 
or by implication, as evincing an iutention 10 
permit the mortgagors to reserve any benefit to 
themselves, or any power of disposition over the 
goods inconsistent with the idea that the property 
is not to be held strictly subject to the lien of the 
mortgage as a bona fide security for the debt. 

In Benedict v. Renfro, 75 Ala. 121, we discussed 
at length the subject of mortgages on stocks of 
merchandise, where the mortgagor was permitted 
to remain in possession, and to sell the goods in 
due course of trade for his own benefit. We held 
that such a power, accompanied with continued 
possession, conferred on the mortgagor a domin- 
ion over the property, which was utterly incon- 
sistent with and subversive of the mortgage lien, 
rendering the mortgage itself virtually a con- 
veyance ‘‘made in trust for the use of the person 
making it,’? and stamping it with the invalidity 
for fraud, as tending inevitably to hinder and 





delay the creditors of the mortgagor. Antic- 
ipating such a case as that now before us, we 
then said: ‘‘We are not to be understood as in- 
tending, in this opinion, that a mortgage of mer- 
chandise would be rendered conclusively invalid 
where the mortgagor is in good faith left in pos- 
session of the goods, with power to sell for the 
exclusive use of the mortgagee, holding the pro- 
ceeds of sale for his benefit. In such a case, he 
may well be deemed the mere agent of the moit- 
gagee acting for him and in his behalf.’’ In 
Robinson v. Elliott, 22 Wall. 513,524 (1874), where 
this subject is elaborately discussed by the Su- 
preme Court of the United States, it was observed 
by Mr. Justice Davis, that the court was not pre- 
pared to say that a mortgage would not besustained 
‘twhich allows a stock of goods to be retained by 
the mortgagor, and sold by him at retail for the 
express purpose of applying the proceeds to the 
payment of the mortgage debt.” ‘Indeed, it_ 
would seem,” he observed, ‘‘that such an arrange- 
ment, if honestly carried out, would be for the 
mutual advantage of the mortgagee and the un- 
preferred creditors.’’ The mortgage in that case 
was held fraudulent and void on the same ground 
stated by ts in Benedict v. Renfro, 75 Ala. 121, 
that the mortgagors were permitted to deal with 
the property as their own, without covenant to 
account with the mortgagees for the proceeds of 
sale, and without recognition that the property 
was sold for their benefit. The principle controll- 
ing this case is not distinguishable from that de- 
cided in Insurance Co. v. Foster, 58 Ala. 502. 
There an assignment was made conveying to a 
preferred creditor, in the early part of the year, 
a plantation, and the crops to be raised during the 
year, and the personal property used in cultivating 
them. It was stipulated that the property should 
remain in the possession of the grantors to be used 
by them in making the crops which were to be 
delivered to the grantee as soon as made and 
gathered, the proceeds to be applied to the pay- 
ment of the secured debts. No actual fraud being 
shown, the assignment was sustained on the 
ground that it was contemplated that the whole 
property was to be devoted to the satisfaction of 
the mortgage debt, without the reservation of any 
benefit to the grantor. Said Brickell, C. J.: “If 
the crops’ to be produced are, with the existing 
property, to be devoted tothe payment of the 
secured debts, it has not been supposed such a 
stipulation is a reservation of a benefit to the 
debtor, though thereby the residuum which must 
revert to him may be increased. It is not unusual 
in assignments to provide that the assignees, or 
the debtor uader their direction, may continue 
the busiaess; and if it appears this is done, not 
for the benefit of the debtor, and to the prejudice 
of the unsecured creditors, but to promote the 
interest of the creditors who are preferred, they 
are sustained.”” Many cases are cited illustrative 
of the principle involved, and sustaining the con- 
clusion reached by the court. 


The precise question here involved has been 
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many times considered by the New York Court of 
Appeals. It arose in Conkling v. Shelley, 28 N. 
Y. 360 (1863), where the court sustained such a 
mortgage of a stock of merchandise as valid, it 
being declared to be neither unlawful nor fraudu- 
lent per se. It was said: ‘‘Such an agreement 
made the mortgagors agents of the mortgagees. 
Their possession and their sales were, in effect, 
those of the mortgagees. It wasas if the latter 
had taken possession and placed a third person in 
charge as agent to sell and account tothem. They 
could not have escaped from crediting on their 
indebtedness the proceeds of sales made by such 
an agent, because he had fraudulently or dishon- 
estly misapplied or employed the money.” A 
like conclusicn was reached in Ford y. Williams, 
24.N. Y. 359, and Miller vy. Lockwood, 32 N. Y. 
293. The question again came up before the same 
court in Brackett v. Harvey, 91 N. Y. 215, decided 
as late as 1883, and the doctrine declared in these 
cases was reaffirmed without dissent by any mem- 
ber of the court. It was said by Finch, J.: 
‘These cases went upon the ground that such sale 
and application of proceeds is the normal and 
proper purpose of a chattel mortgage, and within 
the precise boundaries of its lawful operation and 
effect. It does no more than to substitute the 
mortgagor as the agent of the mortgagee to do 
exactly what the latter had the right to do, 
and what it was his privilege and his duty to ac- 
complish. It devotes, as it should, the mortgage 
property to the payment of the mortgage debt.” 
Tne controlling principle of the case is that the 
mortgagee is not prohibited by any rule of law or 
of public policy from employing the mortgagor as 
bis agent to sell the goods on his (the mortgagee’s) 
exclusive account, without authority to use or 
appropriate the proceeds of sale to any other pur- 
pose than paying the mortgage debt. A like 
principle has been recognized by the English 
courts, where trustees, under general assignments 
made for the benefit of creditors, have been per- 
mitted to stipulate for the employment of the 
debtor as their agent to dispose of the goods. 
Janes v. Whitbread, 5 Eng. Law & Eq. 431. The 
New York doctrine seems to us to be sound in 
principle, and it has been followed in Virginia, 
New Hampshire, Illinois, Connecticut, Wisconsin, 
Ohio, and other States, and in the circuit courts 
of the United States. Marks v. Hill, 15 Grat. 400; 
Wilson v. Sullivan, 58 N. H. 260; Goodheart v. 
Jobnsor, 88 Ill. 58; Kendall v. Carpet Co., 13 
Conn. 383; Fisk v. Harshaw, 45 Wis. 665; Kleine 
v. Katzenberger, 20 Obio St. 110; Hawkins v. 
Bank, 1 Dill. 462; Overman v. Quick, 8 Biss. 134; 
Pierve, Mortg. Mdse. §§ 43-49; 139. The mortgage 
is not void on its face, and there is nothing in the 
testimony which proves that it was intended 
otherwise than a bona fide and fair appropriation 
of the debtor’s property to secure a debt honestly 
due, witbout reservation of benefit to the grantors. 
Gazzam v. Poyntz, 4 Ala. 374. The deed of as- 
signment made January 25, 1888, by which Mc- 
Nealy & Cureton, the mortgagors, reaffirmed their 





assent to the mortgage of November 18, 1887, need 
not be noticed, as it exerts no influence on the 
question in hand. 

The decree of the chancellor correctly pro- 
nounces the mortgage free from all fraudulent 
intent, and lega!ly valid, and is affirmed. 


NorTe.—The leading case upon the subject involved 
in the principal case is Robinson v. Elliott... In that 
case the Supreme Court of the United States, follow- 
ing what was supposed to be the rule in Indiana, 
where the cause arose, gave unqualified approval to 
the doctrine that a chattel mortgage providing that 
the mortgagor shall retain possession of the mort- 
gaged property, with power to dispose of it in the 
usual course of trade, is void as to creditors. Ina 
very recent case, however, the same court held that 
such a mortgage could not be said to be invalid as a 
matter of law.2 But the opinion of Mr. Justice 
Harlan expressly bases the decision on the statutes of 
Michigan and the decisions of the supreme court of 
that State, as the controversy arose there. The state- 
ments of Mr. Justice Davis, in the case of Robinson v. 
Elliott, approving the contrary doctrine as just and 
reasonable, were not criticised, and it is, perhaps, rea- 
sonable to presume that the Supreme Court of the 
United States, if untrammelled by the decisions of 
the State courts, would hold a mortgage giving the 
mortgagor the right to retain possession and sell the 
property for his own benefit, invalid as a matter of 
law. 

Few questions have been more discussed, and the 
decision in the case of Robinson v. Elliott soon 
brought forth a heated controversy, Mr. Jones lead- 
ing the attack upon the doctrine therein approved 
and Mr. Pierce earnestly defending it. The leading 
case in opposition to the rule deciared in Robinson v. 
Elliott seems to be Brett v. Carter,* decided by Judge 
Lowell, of the United States District Court for Mas- 
sachusetts. The principal reasons given by Judge 
Lowell and others in support of their views are that 
fraud is never presumed, but is to be determined 
from the evidence as a fact; that itis often right and 
useful that the mortgagor should remain in possesion 
with power to sell, and that if such mortgages are to 
be held conclusively fraudulent as matter of law 
merely beeause the mortgagor is to retain his posses- 
sion, the main object of the registry laws will be de- 
feated. Many authorities may be cited in support of 
the rule laid down in Brett v. Carter, that such mort- 
gages are, at the most, no more than prima facie 
fraudulent,5 while about an equal number may be 


122 Wall. 513. 

2 People’s Sav. Bank v. Bates, 7 Sup. Ct. Rep. 679. 

3“Fraudulent Mortgages of Merchandise,” by L. A. 
Jones. 5 South. L. Rev. (N. 8.) 617; “A Reply,” by Mr. 
Pierce, 6 South. L. Rev. (N. 8.) 96; “*Frauds in Chattel 
Mortgages,” by Mr. Jones,7 South. L. Rev. (N. 8.) 95. 
See also “Fraudulent Mortgages of Merchandise,” 10 
Cent. L. J. 281; “Possession as Evidence of Fraud,’ 11 
Cent. L. J. 21; ““Chattel Mortgage,” 17 Cent. L. J. 222. 

43 Cent. L. J. 286, 2 Lowell, 458. 

5 Hughes v. Cory, 20 Iowa, 399; Gay v. Bidwell, 7 Mich. 
519; Fletcher v Powers, 131 Mass. 333; Sleeper v. Chap- 
man, 121 Mass. 40+; Lister v. Simpson, 38 N. J. Eq. 438; 
Miller v. Pancoast, 29 N. J. L. 250; Hedman v. Anderson, 
6 Neb. 392; Turner v. Killian, 12 Neb. 580; Ross v. Wilson, 
7 Bush (Ky.), 29; Vanmeter v. Estill, 78 Ky. 456; Stedman 
v. Vickery, 41 Me. 182; Frankhouser vy. Ellett, 22 Kan. 
127, 31 Am. Rep. 171; Munic. Nat. Bank v. Brown, 112 Ind. 
474; 14 N. E. Rep. 538; New v. Sailors, 16 N. E. Rep. 609; 
Williams v. Winsor, 12 R. 1.9; Hirshkind v. Israel, 18 8. 
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cited as upholding the doctrine of Robinson v. Elliott, 
that they are conclusively fraudulent as matter of law.® 

It is said that, ‘‘whether the agreement is in or out 
of the mortgage, whether verbal or in writing, can 
make no difference in principle;”? but in Alabama, a 
mortgage authorizing the mortgagor to retain pos- 
session and sell the goods, was held invalid, notwith- 
standing a parol agreement that the proceeds should 
be applied for the benefit of the mortgagee,’ while in 
the principal case, the same court held such an agree- 
ment, when written in the mortgage, sufficient to ren- 
der the mortgage valid. In Mississivpi, it is held that 
where a mortgage does not expressly provide that the 
mortgagor may retain possession and sell the goods, 
the mere fact that the mortgagee permits him to do 
so, will not render the mortgage void per se,9 
although an agreement aliunde permitting the mort- 
gagor to retain possession and sell the goods, may ren- 
der the mortgage fraudulent in fact. A similar dis- 
tinction is also made in Missouri. 

From the authorities already cited it will be seen 
that the State courts are about equally divided upon 
the general subject under consideration. The follow- 
ing seem to hold that possession by the mortgagor, 
with power to dispose of the mortgaged property, 
does not make the mortgage invalid per se, but is, at 
the most, only prima facie evidence of fraud, which 
is a question of fact fur the Jury, in ordinary cases: 
Arkansas, Dakota, Georgia, Indiana, Iowa, Kansas, 
Kentucky, Maine, Maryland, Massachusetts, Michigan, 
Nebraska, Nebraska, New Jersey, North Carolina, 
Rhode Island, South Carolina and Wyoming Terri- 
tory. The courts of the following States and Terri- 
tories have held such mortgages fraudulent per se and 
invalid as a matter of law: Alabama, Colorado, IIli- 
nois, Minnesota, Mississippi, Missouri, Montana Ter- 
ritory, New Hampshire, New York, Ohio, Oregon, 
Tennessee, Texas, Washington Territory, Virginia 
and Wisconsin.!2 It will be observed, however, that 
the Supreme Court of Alabama, which is placed in the 
latter class, holds in the principal case that a mortgage 
authorizing the mortgagor to continue in possession 
is not invalid, in the absence of proof of actual fraud, 
where it provides that the proceeds arising from sales 


C. 157; Cheatham v. Hawkins, 76 N. C. 335; Morse v. 
Riblet, 22 Fed. Rep. 501; Kreth v. Rogers (N. C.),7 8. E. 
Rep. 682; Rosenberg v. Thompson (Ky.),8 8S. W. Rep. 895. 

6 Phelps v. Murray, 4 Cent. L. J. 583, 2 Tenn. Ch. 746; 
Blakeslee v. Bossman, 6 Cent. L. J. 289; Steinart v. Den- 
ster, 23 Wis. 136; Putnam v. Osgood, 51 N. H. 192; Coburn 
v. Pickering, 3 N. H. 415; Leopold vy. Silverman, 16 Pac. 
Rep. 580; Griswold v. Sheldon, 4 N. Y. 581; Southard vy. 
Benner, 72 N. Y. 424; Horton v. Wi liams, 21 Minn. 187; 
Joseph v. Levi, 58 Miss. 85; Addington v. Etheridge, 12 
Gratt. 436; Simmons v. Jenkins, 76 Lil. 479; Dunning v. 
Mead, 90 Ill. 379; City Nat. Bank v. Goodrich, 3 Colo. 139; 
Catlin v. Currier, 1 Sawyer, 7; Weber v. Armstrong, 70 
Mo. 217; Scott v. Alford, 53 Tex. 82; Wells v. Langbein, 20 
Fed. Rep. 183; Orton v. Orton, 7 Oreg. 478 

7 Per Allen, J.,in Southard v. Benner, 72 N. Y. 432. See 
also Wait on Fraud. Conv. § 350; Gauss v. Doyle, 46 Ark. 
122; Jn re Kahley, 2 Biss. 383. 

8 Owens v. Hobbie, 82 Ala, 466, 3 South. Rep. 145. 

9 Hitchler vy. Citizens’ Bank, 63 Miss. 403; Britton v. 
Criswell, 63 Miss. 394. 

10 Britton v. Criswell, 63 Miss. 394. 

11 Bullene v. Barrett, 87 Mo. 185; Thompson Vv. Foeres- 
tel, 10 Mo. App. 290; Weber v. Armstrong, 70 Mo. 217; 
Hewson v. Tootle, 72 Mo. 632. See also Fiske v. Her- 
shaw, 45 Wis, €55, 8 Cent. L. J. 159; Frost v. Warren, 42 N. 
Y. 204; Gardner v. McEwen, 19 N. Y. 123. 

12 This is the classification made by Mr. Jones, after a 
careful review of the authorities: Jones on Chattel 
Mortgages (3d ed.), § 415. 





made by him shall be applied exclusively to the benefit 
of the mortgagee. And such is the rule in New York,!3 
although the courts of that State have steadily sup- 
ported the doctrine that possession by the mortgagor 
renders a mortgage invalid as matter of law in ordi- 
nary cases. This would seem, therefore, to constitute 
a well defined exception to the rule laid down by those 
courts in which possession by the mortgagor is held 
sufficient to render a chattel mortgage void per se. 
Much may be said upon both sides of the general 
question, but the writer is inclined to agree in the 
conclusion of Mr. Jones, namely: “That the doctrine 
of absolute fraud arising in a mortgage of merchan- 
dise from the mortgagor’s retaining possession, with 
a power of disposal in the usual course of trade, is not 
supported by any preponderance of authority; that it 
is contrary to sound principles of jurisprudence; that 
it has no reason for its existence, derived from general 
observation and experience, and that it is contrary to 
sound poliey.’’ 14 W. F. Evviorr. 


13 Brackett v. Harvey,17 Cent. L. J. 112,91 N. Y. 221. 
See also Wilson v. Sullivan, 58 N. H. 260; Hawkins v. 
Hasting Bank, | Dillon, 462; Marks v. Hill, 15 Gratt. 400; 
Abbott v. Goodwin, 20 Me. 408; Crow v. Red River Co. 
Bank, 52 Tex. 362; Goodheart v. Johnson, 88 Ill. 58; Ban- 
non v. Bowler, 34 Minn. 416. 

14 Jones on Chattel Mortgages, § 425. 








JETSAM AND FLOTSAM. 





THOSE who wish to learn something about the ad- 
ministration of justice on the other side of the Atlantic 
cannot do better than read Professer Bryce’s excellent 
book on America. The chapter on the State judiciary 
is especially interesting to lawyers. The differences 
between the powers of an English and American judge 
are very remarkable. According to that learned 
writer, an American judge “is not allowed to charge 
the jury on questions of fact, but only to state the 
law. He is sometimes required to put his charge in 
writing. His power of committing for contempt of 
court is often restricted. Express rules forbid him to 
sit in causes wherein he can have any family or pecu- 
niary interest. In one constitution his punetual at- 
tendance is enferced by the provision that if he does 
not arrive in court within half an hour of the time fixed 
for the sitting, the attorneys of the parties may agree 
on some person to act as judge and proceed forwith to 
the trial of the cause. And in California he is not al- 
lowed to draw his salary till he has made an affidavit 
that no cause that has been submitted for decision for 
ninety days remains undecided inthis court.” We 
learn from a note appended to this statement, that 
“the Californian judges are said to have contrived to 
evade this.” The salaries paid to State judges of the 
higher courts range from one to two thousand pounds; 
in most States they are elected by the people, and they 
hold office for a short term of years. It is therefore 
not surprising that the States fail to secure the best 
legal talent forthe bench, and that it is necessary to 
impose restriction upon the judges which would be 
thought degrading in this country.—Law Times. 

THE LIABILITY OF A MASTER FOR THE UNAUTHOR- 
IZED ACTS OF HIS SERVANT.—The law of liability to 
strangers ofa master for the act of his servantis so 
bare of clear definition that lawyers will be thankful 
to the Lord Chief Justice for his distinction of the case 
of Ruddemann & Co. v. Smith, decided in the Queen’s 
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Bench Division on Monday, from the well known case 
of Stevens v. Woodward, 50 Law J. Rep. Q. B. 231. 
Both these cases dealt with the not uncommon incident 
in modern domestic life of a tap being turned on up- 
stairs to the injury of a neighbor underneath. In 
Stevens v. Woodward the source of the overflow was a 
solicitor’s office, and its receptacle the books of a law 
publisher. The motive power was the finger and 
thumb of a solicitor’s clerk, who, contrary to express 
injunctions, had washed his hands in his employer’s 
room. The difference in Ruddeman v. Smith was that 
the offending tap was lawfully opened ina lavatory 
intended for the use of the clerk, whoturned it on and 
forgot to turn it off. The Chief Justice held it unneces- 
sary to decide the thorny question whether attention 
to personal cleanliness in a city clerk is within the 
scope of his employment, but held it enough that the 
act done was incidental to the employment. With 
both these propositions all will agree. To wash the 
hands is a necessary incident of the employment of a 
clerk in the murky atmosphere of the city. It is, as 
the Lord Chief Justice pointed out, according to the 
demands of the decencies of life, and the master who 
employs clerks and provides them with a lavatory, as 
he has the benefit of being served clean-handed, must 
submit to the liability for their carelessness in the pro- 
cess of ablution.— The Law Journal. 


JUSTICE Gray, by the way, is asplendid specimen of 
manhood. He looks precisely like one of those En- 
glish clergyman that Anthony Trollope delighted to de- 
pict in his innumerable novels. He must be fully six 
feet four, weighs probably two hundred and fifty 
pounds, has a clear ruddy complexion, dark hair (what 
there is of it), blue eyes, no beard or mustache, and 
only spare whiskers, worn in the English style. Justice 
Gray has some peculiarities, both in dress and manner. 
He has been an almost constant resident of Washing- 
ton since he took his seat upon the bench in 188, but 
winter or summer, he has not been seen without an 
irreproachable white cravat. In the winter time he is 
given to wearing a very long overcoat of the sackcoat 
style, which comes almost to his heels, and the soles of 
his shoes are of enormous thickness. The justice is an 
inveterate pedestrian, andif the weather will permit, 
he walks from his house to the capitol, and generally 
alone. Although he is now sixty years old, and has 
been for twenty years upon the bench, either of his 
native State (Massachusetts) or of the supreme court, 
Justice Gray does not look a day over forty-five. With 
his excellent health, robust constitution and temperate 
habits, he no doubt has many years of active useful- 
ness before him.—Correspondence Albany Times. 








QUERIES ANSWERED. 


Overy No. 17. 
i To be found in Vol. 28, Cent. L. J., p. 344.) 

C certainly takes subject to an incumbrance of 
$10,000 and no more. There is then $10,000 to be divided 
between A and B. Inthe absence of a hide bound 
statute, the proportion must be determined by the 
relative merits of their equities. If notice only be the 
test A must prevail. If negligence only be the test B 
must prevail. Other circumstances and relations neces- 
sarily existing and not stated in the query must exert 
a controlling influence. Question must be determined 
upon ali the facts. J. K. Dz 


OTHER ANSWERS. 


To the Editor of the Central Law Journal: 
I am not satisfied with the answers to Query No. 17, 





Vol. 28, page 344, as they appear in same volume, page 
386. 1. Answers Ist and 2d disagree, and No. 1 cites 
an Ohio case, while No. 2 says an Ohio statute regulates 
it, and cites a case in the next earlier volume of re- 
ports to the one cited in answer No. 1. Which is 
wrong? I have not the reports. 2. A. D., in No. 3, 
appears to settle the question, and I have looked for 
several weeks for someone to show the lack of sound- 
ness in his conclusions. I cannot do so better than to 
give two answers to the original question: I. As be- 
tween A and B, A would be entitled to the first $10,000, 
as between A and C, A would be entitled to the second 
$10,000, and so A would have to be paid in any event 
as between B and C, B would have the priority and 
would get the second $10,000, so C would get nothing. 
II. As between A and C, C would be entitled to the 
first $10,000, and as between B and C, C would be en- 
titled to the second $10,000, and would have to be paid 
in any event. As between A and B, A would have the 
priority, and would receive the remaining $10,000 and 
B would get nothing. I will be much obliged to A D 
if he will show me wherein either of my answers is not 
as conclusive as his. Respectfully yours, 
W. 4H. W. 
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1. ADMINISTRATORS — Appeal. An administrator 
can appeal from an order of the probate court revoking 
his letters, but is not entitled to a stay of proceedings 
in the probate court, without giving bond therefor, not- 
withstanding Comp. Laws N. Mex. § 563.—In re Henriques, 
N. Mex., 21 Pac. Rep. 80. 

2. ADOPTION — Jurisdiction. 





To give a decree of 
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the county court adopting a child any validity, such 
court must have acquired jurisdiction (1) over the par- 
ties seeking to adopt such child, (2) over the child to be 
adopted, and (8) over the parents of such child.— Fur- 
geson v. Jones, Oreg., 20 Pac. Rep. 842. 

3. ANIMALS—Trespassing Cattle. In Colorado, the 
owner of crops cannot recover damages done thereto 
by trespassing cattle, unless such crops are at the time 
of the trespass inclosed by good and sufficient f — 





firm: Held, that he had no such authority. — First Nat 
Bank v. Payne, Va., 98. E. Rep. 153. 

11. Bonps—Construction. Under Code Ala. 1886, § 
278, an action upon the bond of a sheriff will lie in favor 
of one whose property the sheriff has seized under an 
attachment against an other person. — Albright v. Millis, 
Ala., 5 South Rep. 591. 

12. CARRIERS—Passengers. In an action by a pas- 











Nuckolils v. Gaut, Colo., 21 Pac. Rep. 41. 

4, ATTACHMENT. Under Comp. Laws N. M. § 1923, 
providing for attachment, it is not a sufficient ground 
for an attachment that a debtor is about to make an as- 
signment of property, the effect of which will be to 
delay creditors, where the delay caused is not unrea- 
sonable, and the debtor is acting in good faith.— Torlina 
wv. Trorlicht, N. Mex., 21 Pac. Rep. 68. 

5. ATTACHMENT—Fraudulent Mortgage. Where a 
debtor mortgages his personal property for the pur- 
pose of hindering and delaying his creditors, such act 
is suffi.ient to justify the issuance of an attachment 
against the debtor; and it is no defense for him to show 
that a short time before the attachment he caused 
such fraudulent mortgage to be released, where it is 
further shown that immediately upon such release, 
and upon suspicious circumstances, the mortgaged 
property was remortgaged to other parties.— Buford ¢ 
George Implement Co. v. McWhorter, Kan., 21 Pac. Rep. 86. 

6. ATTACHMENT— Federal Courts. Under Rev. 8t. 
U.S. § 915, proceedings in an action in which an attach- 
ment has been levied will be stayed where insolvency 
proceedings against the debtor are instituted in the 
State courts, as otherwise the plaintiff would acquire an 
undue advantage over the State creditors, which is 
contrary to the intent of the statute.—Neufeld v. Neufeld, 
U. 8. C. C. (Cal.), 37 Fed. Rep. 560. 

7. ATTORNEY — Limitation. The petition for the 
disbarment of an attorney alleged, as grounds, failure 
to maintain the respect due the court, defending an 
unjust cause, employing means of defense inconsistent 
with truth, and misleading the court by artifice and 
falsehood. Such charges are not barred by statute of 
limitations.—Jn re Lowenthal, Cal., 21 Pac. Rep. 7. 

8. BAILMENT—Mixing Grain. A warehouseman re- 
ceived wheat from farmers, and stored it in his ware- 
house, giving receipts forit. There was no agreement 
that the wheat should be mixed with other wheat, or 
that the ;warehouseman might sell, ship, or con- 
sumeit. When it was sto1ed,the warehousman mixed 
it with wheat of his own, of the same grade and quality, 
and sold from the common mass, but never more than 
his own quantity, always reserving enough to return to 
the depositors their proper quantity: Held, the transac- 
tion with each depositor constituted a bailment, and not 
asale. Thetitle of the depositors to their wheat was 
not extinguished, or transferred to the warehouse- 
man, by mixing it with other wheat belonging to him.— 
Odell v. Leyda, Ohio., 20 N. E. Rep. 474. 

9. BANKS AND BANKING—Collections. A draft on 
plaintiff bank, which had been fraudulently altered, 
was received by the E bank for collection only, and was 
indorsed and forwarded by it to defendant for collec- 
tion for its account. The amount of the draft was 
credited by defendant tothe E bank and was afterwards 
paid by plaintiffto défendant. All sums tothe credit 
of the E bank at the time of payment were paid by de- 
fendant to the E Bank before the alteration was dis- 
covered: Held, that defendant was not liable to plaintiff 
for the amount thus erroneously paid to it. — National 
Park Bank v. Seaboard Bank, N. Y., 20 N. E. Rep. 632. 

10. BANKS AND BANKING—Checks. The plaintiff, a 
banking corporation, sent a number of checks to its 
correspondent, a banking firm at A, for collection; the 
checks being drawn upon the latter firm. Afterwards, 
but before the checks were received, the latter firm 
was dissolved by the death of one of its members. The 
surviving partner paid the checks by charging them to 
the accounts of the drawers, and gave credit for the 























amount thereof to the plaintiff on the books of the + 





on a street railway for injuries sustained from 
the negligent and sudden starting of a street-car, an 
instruction that in the transportation of passengers the 
defendant must exercise the utmost human foresight, 
skill, and care states the degree of care required of the 
defendant too broadly. — Dougherty v. Missouri R. Co., 
Mo., 118. W. Rep. 251. 

13. CARRIERS — Burden of Proof. On a libel for 
damage to butterine during transportation, respondent 
has the burden of proving defective cooperage of the 
tubs containing it, or its nature or quality, and the 
action of the weather upon it, from which respondent 
alleges the damage resulted. — Western Manuf’g Co. v. 
The Guiding Star, U. 8. C. C. (Ohio), 37 Fed. Rep. 641. 

14. CARRIERS—Express Companies. Where an ex- 
press company made no inquiries of the sender as to 
the value of the articie shipped, and it was lost by the 
company’s negligence, the fact that the sender inserted 
in the printed form of receipt the name of the consignee 
and place of delivery did not estop him to recover the 
fall value of the article, though its receipt contained a 
stipulation limiting the company’s liability. — Adams 
Exp. Co. v. Hoeing, Ky., 11 8. W. Rep. 205. 

15. CONTEMPT—Punishment. One undergoing im- 
prisonment for contempt is not “a prisoner convicted 
of an offense against the laws of the United States,” 
within the meaning of the act of Congress, March 3, 
1875, which allows to such a prisonera deduction of 
five days in each calendar month during which no 
charge of misconduct has been sustained against him. 
—In ré Terry, U. 8. C. C. (Cal.), 37 Fed. Rep. 649. 

16. CONTRACTS—Validity — Public Policy. ~—— Where 
goods were about to be sold by an administrator by 
order of the court, to the highest and best bidder, and 
a bid had been made by T, a contract by which the de- 
fendant agreed to pay a sum of money to T if he would 
withdraw his bid, so that the defendant might pur- 
chase the goods at a less sum than that bid by T, is not 
enforceable. — Goldman v. Oppenheim, Ind., 20 N. E. Rep. 
635. 
17. CONTRACT— Condition Precedent. ——- Application 
ofthe rule that action on contract cannot be main- 
tained before performance of a condition precedent 
unless condition has become impossible or its perform- 
acce defeated by act of defendant. — Sullivan v. Susing, 
8. Car., 9 8. E. Rep. 156. 

18. CORPORATIONS — Easements. Under Gen. St. 
Colo. § 240, the right of way of aditch company does 
not cease with the expiration of its charter, but, having 
previously been conveyed, its grantee may thereafter 
continue the use of the same.— Bailey v. Platte ¢ Denver 
Canal § Milling Co., Colo., 21 Pac. Rep. 35. 

19. CoUNTIES— Election. Where a county board 
calls a special election in a township of the county, for 
the purpose of voting upon a proposition for the issu- 
ance of the bonds of such township in aid of the con- 
struction of a railroad, and gives notice of the election 
in a newspaper published in the county: Held, that the 
county was liable for the expenses of publishing the 
notice for the special election.— Kearney County v. Stein, 
Neb., 41 N. W. Rep. 1071. 

20. CouNTIES—Commissioners. The board of com- 
missioners of a county having power to contract for 
the removal of county buildings to a new site, and for 
their reconstruction thereon, or to sell the old build- 
ings and erect new ones upon the new site, the courts 
cannot interfere with or question their action in the 
absence of such an abuse of discretion as amounts to 
fraud, though they may have acted unwisely, and con- 
trary to the wishes of tax payers. — Crow v. Board of 
Commissioners, Ind., 20 N. E. Rep. 642. 
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21. CouNTIES—Indebtedness. The word “indebt- 
edness,” used in a statute creating a new county out of 
portions of others, and imposing on it proportionate 
liability for the existing indebtedness of the old coun- 
ties, includes bonded indebtedness. — Sierra County v. 
Dona Ana County, N. Mex., 21 Pac. Rep. 83. 

22. COUNTIES — Officers. When the term of an 
elective county office, to which a person has been 
elected for the entire term, has commenced, and there 
is a vacancy in the office on account of the failure of 
the person elected to give bond and qualify as required 
by § 7, art. 8, of the constitution, the governor may fill 
the vacancy by appointment. — Vacancies in Elective 
County Ofices, Fia., 5 South. Rep. 613. 

23. COUNTIES— Warrants. In order to defeat an 
action on county warrants, by invoking Const. Mo. art. 
10, § 12, providing that “‘no county shall be allowed to 
become indebted in any manner or for any purpose to 
an amount exceeding in any year the income and 
revenue provided for such year, without the assent of 
two-thirds of the voters,” etc., it is not sufficient to 
show merely that during the yearsin which the war- 
rants sued on were issued the expenditures exceeded 
the county revenues for those years, but it must be 
shown, in addition, that the limit had been reached 
before the indebtedness was incurred for which the 
warrants were issued. — Geo. D. Barnard § Co. v. Knox 
County, U. 8. C. C. (Mo.), 37 Fed. Rep. 563. 

24. COUNTIES—Bond of Treasurer. Where a surety 
upon a county treasurer’s bond appeared before the 
commissioners’ court with the treasurer, and made ap- 
plication for release under Rev. St. Tex. art. 3433, and 
the treasurer proceeded immediately to file a new bond, 
the sureties upon the latter bond cannot complain be- 
cause the statutory notice had not been served.—Kemp- 
ner v. Galveston County, Tex., 118. W. Rep. 188. 

25. CRIMINAL Law—Evidence. That another per- 
son, also under indictment for the same offense, has 
admitted that he was the guilty party,is not evidence 
in favor of the accused on trial.—Kelly v. State, Ga.,9S. 
E. Rep. 171. 

26. CRIMINAL Law — Plea. A plea that defendant 
has been held for trial for more than four terms after 
the indictment was found is unavailing where he was 
convicted during that time, and the conviction was re- 
versed, as he was held till reversal for punishment, and 
not for trial. — Smith v. Commonwealth, Va., 98. E. Rep. 
148. 

27. CRIMINAL Law — Burglary. A cellar under a 
dwelling house, though entered only from the outside, 
is within the statute as to burglary. — Mitchell v. Com- 
monwealth, Ky:, 118. W. Rep. 209. 

28. CRIMINAL Law—Intoxicating Liquors. The sale 
of liquors contrary to the provisions ofthe act of 1887, 
for the enforcement of the nineteenth, or local option, 
article of the constitution, is a misdemeanor, and a 
judgment of conviction thereof, rendered by a criminal 
court of record, is subject to be reviewed by the circuit 
court.— State v. Butt, Fla., 5 South. Rep. 597. 

29. CRIMINAL Law—Larceny. Defendant’s lessor 
sold him two calves, the title in them to remain in the 
lessor until they were paid for. A dispute arose as to 
the debt, and the lessor broke open defendant’s corn- 
crib, and appropriated the corn, whereupon defendant, 
after consultation with an attorney, openly, and in the 
day-time, sold the calves: Held, that he was not guilty 
of larceny.—Buchanan v. State, Miss., 5 South. Rep. 617. 

30. CRIMINAL Law — Forgery. Defendant is not 
guilty of forging tax receipts (alleged to have been 
forged by him) which receipts, if true, could not injure 
or defraud, either the State, county or other person. — 
Cox v. State, Miss., 5 South. Rep. 618. 

31. CRIMINAL Law— Murder. Under the Montana 
statute defining murder in the first degree, a charge in 
an indictment that defendant feloniously, willfully, 
etc., assaulted E, and feloniously, willfully, and of his 
deliberately premeditated malice aforethought inflicted 
upon E a mortal injury or a mortal sickness of which E 






































died, is not defective as failing to charge an intent to 
kill.— Territory v. Godas, Mont., 21 Pac. Rep. 26. 

32. CRIMINAL Law—Habeas Corpus.—— A writ of error 
does not lie in a suit ot the State to review a judgment 
in habeas corpus proceedings discharging from impris- 
onment one who has been convicted of a crime, and it 
is immaterial whether the court rendering such judg- 
ment issued the writ of habeas corpus in the first instance, 
or whether it adjudicated the matter on certiorari to an 
inferior court. — State v. Grottkau, Wis., 41 N. W. Rep. 
1063. 

33. CRIMINAL PROSECUTION — Limitations. In a 
criminal case, when the statute of limitations may be 
interposed, the prosecution may show on the trial that 
defendant comes within the exception to the statute, 
without an averment in the indictment of the facts 
relied upon to toll the statute. — Blackman v. C - 
wealth, Penn., 17 Atl, Rep. 194. 

34. DEDICATION. The vital principle of acommon- 
law dedication of land for public use is the intention, 
which must be unequivocally manifested, and clearly 
and satisfactorily appear.— Village of White Bear v. Stew- 
art, Minn., 41 N. W. Rep. 1045. 

35. DEED. A deed to real property cannot be in- 
validated by parol evilence showing that there was no 
consideration for its execution, when it contains a re- 
cital that a consideration had been received by the 
grantor.—Finlay v. Finlayson, Oreg., 21 Pac. Rep. 57. 

36. DEED—Description. The settled rule is that a 
deed will not be pronouncea void for uncertainty of 
description, if by the aid of parol evidence of extrinsic 
facts the land intended to be conveyed can be located. 
—Dorgan v. Weeks, Ala., 5 South. Rep. 581. 


37. DISTRIBUTION. An heir or devisee of an estate 
cannot maintain an action for distribution or partition 
until the debts, allowances, and « xpenses against said 
estate have been paid or provided for, unless he gave a 
bond, with approved sureties, to pay the same. — Alez- 
ander v. Alexander, Neb., 41 N. W. Rep. 1065. 


38. DuRESsS—Levy of Void Tax.——-Where a tax asses- 
ment upon land is void, because the property has not 
been described in the assessment roll, the tax collec- 
tor’s levy and threat to sell to satisfy the tax do not 
constitute duress. — Cooper v. Chamberlain, Cal., 21 Pac. 
Rep. 14. 

39, EJECTMENT— Mortgage. Where the evidence 
in ejectment shows that the aeed, absolute on its face, 
under which plaintiff claims, was in fact given to secure 
a debt, and is therefore merely a mortgage, he has 
failed to show either title or right of possession.— Smith 
v. Smith, Cal., 21 Pac. Rep. 4. 

40. EMINENT DOMAIN—Principal and Surety. Code 
Civil Proc. Cal. 1872, § 1254, relating to proceedings in 
eminent domain, authorizes the plaintiffto take pos- 
session, pending the proceedings upon the execution 
of a bond, ete.: Held, thatit is not necessary to makea 
demand on the principal in order to maintain an action 
against the sureties on such bond. — Coburn v. Brooks, 
Cal., 21 Pac. Rep. 2. 

41. EQuiry. When a debtor’s property is subject 
to be lawfully sold under judicial process, and it is sold 
in an illegal manner, the sale may be held void; yet if 
the debtor sue to recover the property, he can only 
succeed by offering to pay the purchase money which 
has gone to extinguish his debt. — Galveston, H. § S. A. 
Ry. Co. v. Blakeney, Tex., 11 8. W. Rep. 174. 

42. Equiry—Mistake. Where the grantor in a deed 
seeks to have the description reformed so as to cover a 
smaller quantity of land, the evidence must show be- 
yond reasonable controversy that the mistake alleged 
was mutual.—Andrews v. Andrews, Me., 17 Atl. Rep. 166. 


43. EVIDENCE— Production of Papers. Where the 
adverse party or his counsel has a letter with him in 
court, he may be called on to produce it, without pre- 
vious notice, and, in the event of his refusing, the 
opposite party may give secondary evidence.—Overlock 
v. Hail, Me., 17 Atl. Rep. 169. 
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44. EVIDENCE—Mortgage. The evidence of a sub 
scribing witness to a mortgage, based on an examina- 
tion of the record of such mortgage, and tending to 
prove that a copy of the instrument annexed to his 
interrogatories corresponds with the record, is not ad- 
missible as against the mortgagees, without first 
accounting for the original.— Solomon v. Creech, Ga., 9 8. 
E. Rep. 165. 

45. GARNISHMENT—Lien.—— - Under Rey. St. Tex. arts. 
181, 198, a claim for house rent which accrued in favor 
of a principal debtor from the garnishee between 
the service of the writ of garnishment and the date of 
the answer of the garnishee could not be assigned by 
the debtor as against the plaintiff. —Gause v. Cone, Tex., 
118. W. Rep. 162. 

46. GUARDIAN AND WARD. Under Code Civil Proc. 
Cal. § 1747, relating to the appointment of a guardian 
for an infant, the appearance by petition of the mother 
of the minor, in whose care the minor was, and of all 
the relatives to whom notice would be requisite, by 
their written consent filed in the cause, is proof that 
they all had notice of what was in progress, and waived 
any more formal notice.—Smith v. Biscailuz, Cal., 21 Pac. 
Rep. 15. 

47. HIGHWAYS. By appealing from the award of 
damages in highway proceedings, the land-owner 
waives all question as to the regularity of their assess- 
ment by the supervisors. — State v. Harland, Wis., 41 N. 
W. Rep. 1060. 

48. HiGHwAys—Dedication. Where the owner of 
land has dedicated it as a public street, and conveyed 
lots as bounded by it, he cannot afterwards exclude the 
public from using it, or demand compensation for the 
land,though there has been no formal acceptance by 
the authorities.—Harrison County v. Seal, Miss.,5 South, 
Rep. 622, 

49. HOMESTEAD—Exemption.—wWhere the purchaser 
of a homestead pays the purchase price, and obtains a 
title-bond and possession, such person, in order to de- 
feat an alleged prior judgment lien against the property, 
may show, that at the date of his purchase the prop- 
erty was occupied by the grantor and his family asa 
homestead.—EZlwell v. Hitchcock, Kan., 21 Pac. Rep. 109. 

50. HUSBAND AND WIFE—Conveyances. ——The courts 
of Tennessee will enforce the liability of a married 
woman domiciled in Kentucky, on a note payable in 
that State, and executed by her there as surety for her 
husband, after she had been emancipated according to 
the laws of that State from all the disabilities of cover- 
ture, and clothed with all the powers of a feme sole, so 
far asthe right to contract and to sue and to be sued 
was concerned.— Roberson v. Queen, Tenn., 118. W. Rep. 
38. 














51. HUSBAND AND WIFE— Wife’s Separate Estato. 
A husband, with the knowledge and consent of his wife, 
receives the proceeds of the sale of her realty, gives 
her no note or written obligation to repay it, mingles 
it with his means, uses it in his business for years, 
keeps no written account of such moneys, then be- 
comes insolvent, and some eight orten years after his 
receipt of the money purchases real estate in the name 
of his wife, and itis alleged by him and her that it was 
paid for with the money so received, and before such 
purchase a judgment is rendered against him for a 
debt. The lot is liable to the judgment. — Kanawha 
Valley Bank v. Atkinson, W. Va., 98. E. Rep. 175. 

52, HUSBAND AND WIFE— Community Property. 
Where a husband, unknown to the wife indorsed notes 
belonging to her and delivered them as collateral secu- 
rity: Held, that while property acquired by the wife 
during coverture is presumptively community estate, 
and a sale or mortgage thereof for valuable considera- 
tion by the husband to one ignorant of the wife’s indi- 
vidual rights is valid, the pledgees being ignorant of 
the relationship, could not have given creditin reliance 
on that presumption and could not, therefor °, be pro- 
tected by it.—Kempner v. Comer, Tex., 118. W. Rep. 194. 

53. INJUNCTION—Trespass. Equity will enjoin the 
erection of a fence the effect of which would be to 











entirely close the windows of plaintiff's house exclud- 
ing both light and air and rendering the house unfit for 
habitation.— Sankey v. St. Mary’s Female Academy, Mont., 
21 Pac. Rep. 23. 

54. INSURANCE—Mutual Benefit Society. Held, that 
a change of plan on the part of a benefit insurance 
society was within the scope of defendant’s powers 
and not a violation of the contract with plaintiff. — Su- 
preme Lodge v. Knight, Ind., 20 N. E. Rep. 479. 

55. INTERSTATE COMMERCE ACT. The offense of 
“unjust discrimination,” under § 2, of the interstate 
commerce act (24 U. 8. 8t. at Large, p. 379), is not con- 
fined to discrimination by means of some device, as by 
a special rate, rebate, or drawback, but is committed 
by directly giving different rates to different persons.— 
United States v. Tozer, U. 8. D. C. (Mo.), 37 Fed. Rep. 636. 

56. JOINT TENANCY — Adverse Possession. The 
doctrine that{a purchase of an outstanding title by 
one joint tenant will be held to be for the benefit of his 
co-tenants, and not adverse to them, has no applica- 
tion to a case where the tenant buys the interest of his 
co tenants at a public sale, and thereby obtains, or 
attempts and claims to obtain, their title.—Peck v. Lock- 
ridge, Mo., 118. W. Rep. 246. 

57. JUDGMENT. On a bill to review a judgment for 
error apparent on the record, no question can be made 
as to the correctness of an entry of default, unless the 
record shows that a motion to set aside the default was 
made and overruled, and an exception taken.— Baker v. 
Ludlam, Ind., 20 N. E. Rep. 648. 

58. JUDGMENT—Recitals. A recital, in the record 
of proceedings for the sale of a decedent’s lands, that 
plaintiff, being a non-resident, was notified of the ap- 
plication for the sale, by publication in a newspaper 
published in the county, is conclusive on collateral} 
inquiry unless falsified by the record itself.—Goodwin v. 
Sims, Ala., 5 South. Rep. 587. 

59, JUSTICES OF THE PEACE—Set-off. ‘When a plea 
of set-off claiming a balance of more than $200 is 
tendered in a justice’s court, the justice should over- 
rule the plea for want of jurisdiction, and proceed with 
the trial of plaintiff's demand.— State v. Neumeyer, N. J., 
17 Atl. Rep, 154. 

60. JUSTICE OF THE PEACE — Jurisdiction. The 
charter of the city of Kansas provided that suits on tax- 
bills might be brought before the city recorder, “or any 
justice of the peace in said city, as in other civil cases.” 
The city of Kansas had been, and was at the time of the 
suit on the tax bill in question, a part of Kaw township, 
and bad no justices of the peace, except the justices 
elected for the township, who had their offices in the 
city: Held, that such justices were the justices contem- 
plated by the charter. — Harris v. Hunt, Mo.,118. W. 
Rep. 236. 

61. LANDLORD AND TENANT — Landlord’s Lien. A 
landlord has alien upon every part of the crop raised 
upon the leased premises.— Knowles v. Sell, Kan., 21 Pac. 
Rep. 102. 

62. LANDLORD AND TENANT — Rent. Where a 
lessee becomes insane, and a committee is appointed, 
and his estate is insolvent, the landlord is entitled to 
the rent accruing on a sublease after, but not before, 
the time to which the rent on the original lease has 
been paid.—Otis v. Conway, N. Y., 20 N. E. Rep. 628. 

63. LANDLORD AND TENANT— Rent. An affidavit 
for a distress warrant to enforce a landlord’s general 
lien for rent is amendable, under the act of October 5, 
1887.—Bryant v. Mercier, Ga., 98. E. Rep. 166. 

64. LEASES—Reservation. A stipalation in a lease 
of a plantation for a year, with the right to continue 
two years longer, provided the rent is paid, that the 
title to the crops shall vest and remain in the landlord 
until he shall have been fully paid,is not void as to 
crops grown the last year, as being a sale of things not 
in esse.— De Vaughn v. Howell, Ga.,9 8. E. Rep. 173. 

65. LIBEL—Privileged Communication. It is libel- 
ous to falsely publish that a certain witness in a case, 
“whose idea of an oath appeared in yesterday’s Times, 
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was arrested after his evidence was taken, on account 
of his criminal evidence.” and that in default of bail, he 
was committed to jail, though no particular crime is 
charged.—Godshalk v. Metzgar, Penn., 17 Atl. Rep. 215. 

66. Liens — Priority. The lien upon a mare pre- 
scribed for the benefit of the owner of a jack by Mansf, 
Dig. § 4408, will not take precedence of a prior recorded 
mortgage, executed subsequent to the passage of the 
statute.—Zaster v. Goyne, Ark., 118. W. Rep. 212. 

67. LIMITATION OF ACTIONS. An account due a 
firm cannot on dissolution of the firm, and assignment 
of the account to one of its members, be included by 
him in his individual account against the same debtor, 
without the latter’s consent, so as to avoid the bar of 
the statute of limitations as to it, under Gen. St. Colo. § 
2167, providing that the cause of action in a mutual and 
open account current shall be deemed to have accrued 
at the time of the last item. — King v. Post, Colo., 21 Pac. 
Rep. 38. 

68. LIMITATION OF ACTIONS. The defendant, being 
indebted to plaintiff on accounts, agreed in writing “to 
waive any and all objections to said accounts which 
might be brought against them on account of the 
statute of limitations, and hereby renew the promise to 
pay whatever balance shall be against us:” Held, that 
it was anew promise against which the statute would 
run.— Trask v. Weeks, Me., 17 Atl. Rep. 162. 

69. LIMITATION OF ACTIONS. The statute of limit- 
ations to an action by an heir to set aside a deed of his 
insane ancestor commences to run at the execution of 
the deed, and is a complete bar after the lapse of seven 
years, unless the action is brought within three years 
after the ancestor’s death. — Ellington v. Ellington, N. 
Car.,98. E. Rep. 208. 

70. MASTER AND SERVANT — Fellow-servant. The 
conductor and engineer of a train are not fellow-serv- 
ants of a trackman injured in collision. — Northern Pac. 
R, R. v. O Brien, Wash. Ter., 21 Pac. Rep. 32. 


71. MASTER AND SERVANT—Enticing Servant.——Under 
Code Ala. §§ 3757, 3758, making it an offenseto entice 
servant, it is adefense to a prosecution under such 
statute that the defendant had, prior to the written 
contract entered into between the prosecuting witness 
and ,the laborer, verbally employed the latter fora 
period which had not expired, although the contract 
with the defendant was voidable under the statute of 
frauds, the parties to it electing to treat it as valid. — 
Tartt v. State, Ala., 5 South. Rep. 577. 

72. MECHANIC’S LIEN. Under Rev. St. Mo. § 3176, 
the statement must be fairly itemized, showing the 
materials used, the work done, and the price charged ; 
and a statement filed by a principal contractor lumping 
the contract price on the one side and the credits on 
the other and referring to certain plans and specifica- 
tions, is not sufficient. — Rude v. Mitchell, Mo., 118. W. 
Rep. 225. 

73. MINES AND MINING. The owner of a placer 
claim not being required by any law to designate in his 
application for a patent the particular use or character 
of his claim, the fact that he designated it in his loca- 
tion as a “placer mining or stone-quarry claim” does 
not limit him to the stone-quarry found within the 
claim, but he is entitled to all mineral deposits found 
therein.—Freezer v. Sweeney, Mont., 21 Pac Rep. 20. 

74. MORTGAGES. Where one has a contract fora 
conveyance of landto him and procures another to 
complete the payments for him, and such other person 
does so and takes the deed in his own name for his ad- 
vances, the transaction constitutes a mortgage between 
the parties. — McPherson v. Hayward, Me., 17 Atl. Rep. 
164. 

75. MORTGAGE—Foreclosure. Money received by 
a master in chancery in payment of property sold upon 
the foreclosure of a mortgage ought,in pursuance of 
Rev. St. U. 8. § 995,to be deposited with a designated 





























depositary of the United States,and the clerk is en- ° 


titled to his commission thereon.— Thomas v. Chicago ¢ 
©. 8. Ry. Co., U. 8. C. C. (Mich.), 37 Fed. Rep. 548. 





76. MORTGAGE—Assignment. Held, under the facts 
that though there was no clause of defeasance in in- 
strument in dispute and the possession of the property 
was delivered to the trustee, such instrument must be 
deemed a mortgage for the security of the creditors 
named in it, and not an assignment forthe benefit of 
creditors, inurring to the benefit of all the creditors of 
the grantor.—Hargardine v. Henderson, Mo., 118. W. Rep. 
213. 


77. MUNICIPAL CORPORATIONS. A city contracting 
for and authorizing the quarrying and disposal of stone 
from a ledge in a street, and below the grade thereof, 
for unauthorized purposes, becomes liable to the 
owner of the soil for the value ofthe stone as it lay in 
the ledge.— Viliski v. City of Minneapolis, Minn., 41 N. W. 
Rep. 1050. 

78. MUNICIPAL CORPORATIONS — Ordinances. A 
municipal ordinance, authorizing the depot marshal, 
or any police officer, to prescribe the place where 
omnibuses, hacks, and other vehicles shall stand at a 
railroad depot while waiting for passengers, and re- 
quiring drivers to obey the directions of the police 
officer with reference thereto, is valid. — Veneman v. 
Jones, Ind., 20 N. E. Rep. 644. 

79. MUNICIPAL CORPORATIONS—Que Warranto. An 
officer of a de facto municipality cannot be ousted, at 
the instance of a private relator in quo warranto, on the 
ground that such public corporation has no legal ex- 
istence.—State v. Vickers, N. J., 17 Atl. Rep. 153. 


80. NEGLIGENCE — Railroad Crossing. Plaintiffs 
right to recover barred by his failure to stop, look and 
listen before crossing track, though company was neg- 
ligent in failing to have the gates down or watchman 
present at passing of train. — Greenwood v. Phil. W. § B. 
Ry. Co., Penn., 17 Atl. Rep. 188. 

81. NEGOTIABLE INSTRUMENTS— Indorsement. A 
negotiable promissory note payable to “order” must 
be transferred, by indorsement of the payee thereof, to 
an innocent holder for value, before maturity, in order 
to invest the holder with the legal title thereto, and 
deprive the maker from pleading his equities and de- 
fenses.—Calvin v. Sterrit, Kan., 21 Pac. Rep. 103. 


82. NEGOTIABLE INSTRUMENT — Trustees. When 
trustees of an estate under a will indorse a promissory 
note in their own names, adding thereto the words, 
“Trustees Estate of,’ without a stipulation that the 
trust-estate alone should be responsible, they are per- 
sonally liable upon the indorsement. — Roger Williams 
Nat. Bank v. Groton Manuf’g Co., R. I., 17 Atl. Rep. 170. 


83. NEGOTIABLE INSTRUMENT — Delivery. The 
maker of a negotiable promissory note cannot inter- 
pose the defense against an innocent purchaser for 
value before maturity that the note was not delivered, 
when he allowed the payee to deposit it ina table 
drawer in an hotel, to be given to the landlord by his 
wife, to be held for both parties. — McCormick v. Holmes, 
Kan., 21 Pac. Rep. 108. 


84. NEGOTIABLE INSTRUMENTS—Bill of Exchange. 
The following instrument: “$365.74. Moss Point, April 
16, 1888. Received on board schooner Robert Delmas, 
from E. B. Smith, 2,244 barrels of charcoal, for which I 
promise to pay to the order of John J. Driscoll, at New 
Orleans, the sum of $365.74. Louis Cromer, Master,’’—is 
not a bill of exchange, and an action may be maintained 
thereon against the maker without presenting it in 
New Orleans for payment. — Smith v. Cromer, Miss.,5 
South. Rep. 619. 

8. NUISANCE—Findings. Where the findings are 
contradictory a judgment for defendant cannot stand. 
—Learned v. Castle, Cal., 21 Pac. Rep. 11. 


86. NUISANCE—Pollution of Water. The construc- 
tion and use of gas-works, the percolations from the 
refuse of which pollute and make the water in the wells 
of an adjoining land owner unfitfor household pur- 
poses, and unfit for the use of stock, is a nuisance, and 
the party injured thereby is entitled to damages. — 
Pensacola Gas Co. v. Pebley, Fla., 5 South. Rep. 593. 
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87. NUISANCE—Municipal Corporations. 8t. Paul 
Mun. Code art. 32, p. 41, does not confer upon the coun- 
cilthe exclusive jurisdiction to determine what con- 
stitutes a nuisance, but only authorizes the abatement 
of that which is in fact acommon nuisance. — Hennessy 
v. City of St. Paul, U. 8. C. C. (Minn.), 37 Fed. Rep. 565. 

88. PARTIES—Publication—Decree. Infants named 
as defendants to a bill for the sale of their ancestor’s 
land to pay debts, against whom an order of publica- 
tion is made upon an affidavit of their non residence, 
must show the falsity of such affidavit in direct pro- 
ceedings to avoid the decree rendered in the cause, and 
cannot attack it collaterally. — Lawson v. Moorman, Va., 
98. E. Rep. 150. 

89. PARTNERSHIP. If one who is a member of a 
copartnership, borrows money on his own account, the 
credit being given to him, the fact that he afterwards 
applies the money to the purposes of the firm will not 
render the latter liable therefor. — National Bank v. 
Meader, Minn., 41 N. W. Rep. 1043. 

90. PARTNERSHIP—Exemption. After dissolution 
of a firm (but not before it) a partner may, there being 
no fraud, claim exemption out of the firm property. — 
Gowdy v. Werbe, ind., 19 N. E. Rep. 764. 

91. PARTNERSHIP — Evidence. In an action to 
charge defendant as a member of an alleged partner- 
ship, evidence that it was a matter of common notoriety 
that a certain business was carried onin the name of 
the alleged partnership is not admissible, in the ab- 
sence of evidence that the debt sued for was contracted 
because of such notoriety. — Tanner ¢ Delaney Engine 
Co. v. Hall, Ala., 5 South. Rep. 584. 

92. PARTNERSHIP. Plaintiff, a member of a firm, 
conveyed to his wife his entire interest in the partner- 
ship property, except claims due to it, with the consent 
of the defendant, the other partner: Held, that the 
partnership interest in the property as between them- 
selves was destroyed, although business was carried 
on as before.— Watson v. McKinnon, Tex., 118. W. Rep. 
197. 

93. PLEADING—Contracts.——. Where the law requires 
acontract to be in writing, an allegation that it was 
made will be held to imply that it was made in lawful 
form.—Stillwell v. Hamm, Mo., 118. W. Rep. 252. 


94. PRESUMPTION — Marriage. A marriage con- 
tracted by a woman after the absence of her husdand 
for seven years, under such circumstances as raise the 
presumption of his death, is void, if he is in fact alive 
at the time, though she had good reason to believe and 
did believe, that he was dead.— Thomas v. Thomas, Penn., 
17 Atl. Rep. 182. 

9%. PRINCIPAL AND AGENT—Ratification. The facts 
held to show ratification by railroad company of con- 
ductor’s act in employing physician to attend a man 
injured in accident. — Terre Haute ¢ I. Ry. Co. v. Stock- 
well, Ind., 20 N. E. Rep. 650. 

96. PRINCIPAL AND SURETY. A creditor who, by 
the same contract, has personal security and a mort- 
gage upon personal property, having, after maturity of 
the debt, received the mortgaged property, by contract 
with the principal debtor, in part payment, at more 
than its full value at the time he received it, may pro- 
ceed against the surety as well as the principal for the 
balance of the debt.— Marshall v. Dixon, Ga., 9 8. E. Rep. 
167. 

97. PRINCIPAL AND SURETY. One who is hired at a 
fixed compensation to become security on a bond 
given to procure the release of goods under seizure by 
a court of equity, is entitled to the stipulated compen- 
sation, if his liability attaches upon the bond, and the 
goods are released, although they may be immediately 
afterwards seized under other process. — Blount v. 
Bowne, Ga., 9 8. E. Rep. 164. 

98. PROCESS — Holiday. A summons in action in 
this court will not be quashed, nor will its service be 
set aside, because it was issued, tested, and served by 
the sheriff on one of the days made legal holidays. — 
Glenn v. Eddy, N. J., 17 Atl. Rep. 145. 






































99. PUBLIC Lanps — Entries. An entry upon in- 
closed and improved land occupied and claimed under 
a certificate from a railroad company, is not authorized 
by 23 U. 8. St. at Large, 321, forbidding the fencing of 
public land, or preventing settlement thereon, but the 
person so entering is a naked trespasser. — Laurendeau 
v. Fugelli, Wash. Ter., 21 Pac. Rep. 29. 


100. PUBLIC LaNDS—Pre-emption. Act Cong. June 
9, 1880, providing that the affidavit in making final 
proof in pre-emption claims may be made before the 
clerk of the county court or of any court of record of 
county in the State or territory where the lands are 
situated, does not authorize the oath to be administered 
before the clerk of the probate court. — United States v. 
Huli N. Mex., 21 Pac. Rep. 85. 

101. PUBLIC Lanps—Water-course. A mere entry 
upon public lands gives no vested rights against the 
government until final proof, and lands thus occupied 
are subject to the acquisition of prior water-rights un- 
der local customs and appropriations up to the time of 
final proof.— Ellis v. Pomeroy, Wash. Ter., 21 Pac. Rep. 27. 

102. PUBLIC LaNDs — Railroad Grants. The word 
“attached,” in 12 U. 8. St. at Large, 492, (the Union 
Pacific land grant act,) granting land “to which a pre- 
emption o> homestead claim may not have attached 
atthe time the line of said road is definitely fixed,” 
means the filing of an entry in regularform by a settler. 
—MclIntyre v. Roeschiaub, U. 8. C. C. (Colo.), 87 Fed. Rep. 
556. 











108. QUIETING TITLE — Possession. The general 
rule is that a party whose title to land is legal in its 
character must have possession of the land to entitle 
him to equitable relief against a cloud upon his title. 
Possession is not essential where the title is equitable. 
—Sloan v. Sloan, Fia., 5 South. Rep. 603. 


104. RAILROAD COMPANIES—Signal—Injuries. —— Fail- 
ure of railroad employees to ring the bill or sound the 
whistle when approaching a railroad crossing, as 
required by statute, comes within the first clause of 
Rev. St. Mo. § 2121, imposing a penalty on a railroad 
company for a death resulting from negligence, un- 
skillfulnes, etc., of the servant while running locomo- 
tiues, etc.—Crumpley v. Hannibal ¢ St. J. R. Co., Mo., 11 8. 
W. Rep. 244. 

105. RAILROAD COMPANIES—Damages.——The doctrine 
that there can be no compensation for injury to prop- 
erty unaccompanied with negligence, arising from the 
operation as distinguished from the construction of a 
railroad lawfully occupying a street, when no property 
is taken from plaintiff, and no change made in the 
grade of the street in front of the premises, does not 
apply to a case in which the track is laid so close to the 
premises as to entirely cut off, orto render dangerous, 
all access to them. — Pennsylvania 8. V. R. Co. v. Walsh, 
Penn., 17 Atl. Rep. 186. 

106. RAILROAD COMPANIES—Fire. Question of re- 
mote and probable cause applied to a fire alleged to 
have been started by a locomotive. — Pielkev. C. M. ¢ 
St. Paul Ry. Co., Dak., 41 N. W. Rep. 670. 

107. RAILROAD COMPANIES — Accidents at Crossings. 
The statutory dilligence required touching the use 
of the bell or whistle, and touching checking of trains, 
on approaching public crossings, is exacted primarily 
for the benefit of persons crossing the track, and not 
for those walKing along it, yet relatively to the latter, 
as well as the former, a failure to comply with the 
statute is evidence of negligence to be considered by 
the jury.—Central Railroad v. Raiford, Ga.,9 8. E. Rep. 
169. 











108. RECOGNIZANCE — Surety. The surety on a 
recognizance for appearance at a preliminary examin- 
ation for crime is not discharged by the fact that the 
sheriff took the prisoner, at the latter’s request, to 
another county, to enable him to obtain bondmen, as 
the surety must be held to have known ofthe irregu- 
larity when he signed the recognizance, which showed 
that the arrest was made in another county. — Haney v. 
People, Colo., 21 Pac. Rep. 39. 
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109, REMOVAL oF CAUSES— Criminal Actions. Act 
Iowa, April 5, 1888, § 27, entitled “An act to regulate 
railroad corporations,” being of a criminal nature, 
action under it is not removable under act Cong. March 
3, 1887, § 2, which provides “that any suit of a civil 
nature, at law or in equity, may be removed.’’— State v. 
Chicago B. ¢ Q. R. Co., U. 8. C.C. (Iowa), 37 Fed. Rep. 497. 

110. REMOVAL OF CAUSES—Application. Under the 
act of March 3, 1887, § 3, requiring the application for 
removal to be made at the time, or at any time before, 
the defendant is required to answer or plead, itis not 
too late to make the apvlication after a motion to take 
the bill from the files and a demurrer to the bill have 
been disposed of.— Tennessee v. Waller, U.8.C.C. (Tenn.), 
37 Fed. Rep. 545. 

111. REPLEVIN—Bond. In an action on a replevin 
bond, it cannot be set up that the judgment in the re- 
plevin suit was erroneous in deciding the question of 
ownership, when only that of possession was at issue. 
—Ringgenberg v. Hartman, Ind.,20 N. E. Rep. 637. 

112. SaLE—Contract. After the burning of a grain 
elevator, the warehouseman sold the “‘whole mass” of 
grain upon the premises, and which had been partially 
destroyed by the fire, with the condition that the pur- 
chasers should remove the same within thirty days. 
Contract constructed as a sale and purchase of an 
oy-tion to take away, all of the grain desired by the pur- 
chasers, but not as an absolute purchase, including the 
ashes and grain alrecdy destroyed. — Cityof Duluth v. 
Dunn, Minn., 41 N. W.. Rep. 1049. 

113. SALE—Rescission. Where the purchaser of a 
farming implement is entitled to rescind the contract, 
and for that purpose may return the article, he must 
return or offer to return within a reasonable time. — 
Cookingham v. Dusa, Kan., 21 Pac. Rep. 95. 

114. SALE — Delivery to Carrier. Under the pro- 
vision of a contract for the sale of fruit, where the seller 
was to deliver the fruit on board the cars, consigned to 
the buyer, and send daily statements of weights, etc.: 
Held, that the title passed upon delivery to the carrier, 
and loss from shrinkage during transit must be borne 
by the buyer. — Gates v. Carquiez Packing Co., Cal., 21 
Pac. Rep. 1. 

115. SALE—Law of Peace. The statutes of Georgia 
touching the inspection of fertilizers relate soley to 
such as are offered for sale or distribution in this State. 
—Atlantic Phosphate Co. v. Ely, Ga.,9 8. E. Rep. 170. 

116. SET-OFF—Replevin. A person who wrongfully 
takes and detains personal property of another cannot 
plead a set-off as a defense in an action of replevin 
brought by the owner for the recovery of such prop- 
erty.—Kennett v. Fickel, Kan., 21 Pac. Rep. 93. 

117. SPECIFIC PERFORMANCE — Partnership. A 
contract for the sale of lands made with a partnership 
firm, in the firm name, may be enforced in equity, and 
the deed will be decreed to be executed to the individ- 
ual partners as tenants in common. — Townshend v. 
Goodfellow, Minn., 41 N. W. Rep. 1056. 

118. SPECIEIC PERFORMANCE. A party may waive 
a condition precedent to the performance of a contract 
after defanlt; in which case he cannot insist upon the 
forfeiture provided for in the contract as the result of 
such non-performance.— Jzard v. Kimmel, Neb , 41 N. W. 
Rep. 1068. , 

119. TAXATION — Interstate Commerce. Act Pa. 
June 7, 1879,§ 7,imposing a tax upon the receipts of 
railway and transportation companies, is in violation 
of Const. U. 8. art. 1,§ 8, providing that congress shall 
have power to regulate commerce between the States, 
so far as it levies a tax upon receipts derived from com- 
merce between points within and points without the 
State, and between points without the State but passing 
through it, and it is immaterial that goods destined for 
points without the State were temporarily detained. — 
Delaware ¢ Hudson Canal Co. v. Commonwealth, Penn., 17 
Atl. Rep. 175. 

120, TAXATION—Tax-sale. If no proof of publica- 
tion of the notice of sale of real estate for delinquent, 









































taxes is ever transmitted to the county treasurer by 
the printer making such publication, his fees therefor 
do not become a charge against the county, nor against 
the real estate.—Jackson v. Challiss, Kan., 21 Pac. Rep. 87. 


121. TAXATION—Tax sale. As a general rule, an 
action will not lie to set aside a tax-sale certificate, or 
restrain tax proceedings, with a prior payment or 
tender of all the legal taxes admitted to be due and 
payable.—Franz v. Krebs. Kan., 21 Pac. Rep. 99. 


122. TRIAL—Argument of Counsel. Judgment for 
injuries to a minor reversed because of objectionable 
remarks of counsel to the jury.— Gulf C. ¢ S. F. Ry. Co., 
Tex., 118. W. Rep. 185. 

123. VENDOR AND VENDEE. The parties to an ab- 
solute deed made a contemporaneous agreement 
acknowledging part payment, and stating that the 
balance should be paid whena sale toathird person 
should be effected, and out of the proceeds of such 
sale, and, if no sale should be made, the grantees 
should not be held for further payments: Held, that 
error in charging that the deed was presumptive evi- 
dence of asale was not cured by adding that, if it was 
agreed that the transfer was only for convenience in 
effecting a sale to another, and that the grantees should 
be liable only for the moneys received from such sale.— 
Shank v. Waggoner, Mo., 118. W. Rep. 231. 


124. WILL — Revocation. An attested will, not 
written by testator, may be revoked by an olographic 
codocil, though the latter refers to the former, without 
which it cannot be understood, as the will does not by 
such reference become such a part of the codicil that 
the latter is not “entirely written, dated, and signed by 
the hand of the testator himself.”— In re Soher’s Estate, 
Cal., 21 Pac. Rep. 8. 

125. WILL—Presumption of Death. The vital ques- 
tion was as to which of two parties provided by will 
died first where both were burned to death in the same 
fire.—In re Ehle’s Will, Wis., 41 N. W. Rep. 627. 


126. WILLS— Husband and Wife. Under Gen. St. 
Ky. ch. 113, §§ 2, 4, providing that a married woman can- 
not make a will except for the disposition of her sep- 
arate estate, a married woman has no power to dispose 
of her estate, though by a parol antenuptial agreement 
her husband consented that her property should be 
her separate estate. — Hickman v. Brown, Ky., 118. W. 
Rep. 199. 

127. WILL — Foreign Probate. A will of personal 
property which has been probated in another State, 
being the place of the testator’s domicile, need not be 
probated in Texas, to make in evidence of the rights of 
one claiming under it.—Hurst v. Mellinger, Tex., 118. W. 
Rep. 184. 

128. WILLS—Nature of Estate. Construction of a 
will directing testator’s realty to be divided between 
his wife “and all my children, share and share alike,” 
the wife’s portion to be hers for her life only, and on 
her death to “return to my surviving children or child, 
or their legal issue.” In case testator should have no 
surviving child, or legal issue of such child, the wife’s 
portion was devised to the testator’s mother, brothers 
and sisters, or their children.— Durant v. Nash, 8. Car., 9 
8. E. Rep. 19. 

129. WITNESS—Impeachment,. To impeach a wit- 
ness by proving statements on another occasion incon- 
sistent with or contradicting his statements on the 
trial, the statement must be material to the cause, not 
collateral.—State v. Goodwin, W. Va., 98. E. Rep. 85. 


130. WITNESs—Transactions with Decedents. Un- 
der Code Civil Proc. N. Y. § 829, a legatee is incompetent 
to testify as to the circumstances preceeding, attend- 
ing, and following the execution of the will, such as 
the mental and physical condition of testator, his acts, 
conversations, and conduct, from which sanity or the 
due execution of the will may be inferred, in a contest 
grounded on the alleged want of due execution and 
testamentary capacity. — In re Eysaman’s Will, N. Y., 20 
N. E. Rep. 613. ’ 
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